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Overview 
 

Amendments summary   
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C206 were each authorised by the Department of Environment, 
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Planning on 1 February 2017 subject to the following conditions: 

- Council is to provide a comprehensive assessment 
against Planning Practice Note 59 – the role of 
mandatory provisions in planning schemes and any 
other relevant Planning Practice Note to understand 
the application of mandatory height controls in lieu of 
the preferred maximum height controls as suggested in 
the Structure Plan. 

- Council should consider redrafting the Design and 
Development Overlay of this amendment and 
Amendment C206 in a similar manner to improve 
clarity in Council’s planning scheme and interpretation 
of the mandatory requirements. 
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Executive Summary 

(i) Summary 

Hastings Activity Centre is located on the Western Port Bay side of the Mornington 
Peninsula.  Rosebud Activity Centre is located on the Port Phillip Bay side of the Peninsula, 
predominantly south of Point Nepean Road (Nepean Highway) and north of the Mornington 
Peninsula Freeway.  The Hastings and Rosebud Activity Centres are within the Urban Growth 
Boundary and approximately 73 and 80 kilometres from Melbourne’s CBD respectively. 

The Mornington Peninsula Planning Scheme designates Hastings and Rosebud as major 
activity centres. 

Amendments C190 and C206 (the Amendments) seek to implement the Hastings Town 
Centre Structure Plan 2014 and Rosebud Activity Centre Structure Plan 2015 respectively.  
Both Structure Plans establish a strategic planning framework to guide future permit 
applications and they do not propose mandatory provisions.  Changes proposed by the 
Amendments include reducing building heights, increasing setbacks, and implementing them 
as mandatory provisions. 

The Amendments were exhibited from 2 March to 4 April 2017 and received seven 
submissions for Amendment C190 and 40 submissions for Amendment C206.  Issues raised 
in submissions included mandatory provisions, building heights and setbacks, activity centre 
and precinct boundary alignment, planning scheme zones and nominated access ways. 

Strategic justification 

The Amendments are generally supported by, and implement, the relevant sections of the 
State and Local Planning Policy Framework, and are consistent with the relevant Ministerial 
Directions and Practice Notes.  They are strategically justified where they do not significantly 
depart from the intent of the respective Structure Plans. 

The Amendments will provide a robust planning framework to guide future built form in the 
Hastings and Rosebud Activity Centres and they should proceed subject to addressing the 
more specific issues raised in submissions as discussed in this report. 

Overarching issues 

The Hastings and Rosebud Activity Centres have existing mandatory maximum building 
heights applied to approximately 55 and 80 per cent of each centre respectively.  Council did 
not provide a rigorous or comprehensive assessment to justify mandatory provisions beyond 
these existing provisions.  The Panel makes no recommendation to change the existing 
mandatory building height provisions.  Based on available information, the Panel finds that 
there is insufficient strategic justification to apply further mandatory provisions as proposed 
through Design and Development Overlay Schedule 26 and 27 and additional General 
Residential Zone schedules, except for residential land north of Point Nepean Road in 
Rosebud.  The Panel considers that land with provisions that may enable built form to 
adversely obstruct views towards Arthurs Seat from identified key vantage points is a 
candidate for mandatory provisions and it encourages Council to undertake the necessary 
work to support such provisions. 
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The Mornington Peninsula Localised Planning Statement and existing planning policy seek 
built form which aligns with the Peninsula’s coastal environment.  The proposed modest 
building heights and generous setbacks align with what the Localise Planning Statement 
seeks to achieve.  In this context, the Panel considers that the proposed building heights, 
setbacks and associated requirements are appropriate and justified as discretionary 
provisions. 

The Panel considers that the existing mandatory maximum building heights in a significant 
proportion of the activity centres, combined with lower discretionary centre-wide building 
heights will operate harmoniously together to achieve the intended outcomes. 

Rosebud Major Activity Centre 

The Panel finds the Rosebud Activity Centre boundary alignment is based on sound planning 
principles.  Realigning the precinct boundary at Ninth Avenue to nominate properties on 
both sides as ‘avenue residential’ (up to two storeys) would better meet the urban design 
objectives of ‘The Avenue’ precinct and result in a better planning outcome. 

18-20 Ninth Avenue is an isolated residential property which should be considered as a 
candidate for the Commercial 1 Zone through a separate strategic planning process. 

The Rosebud Structure Plan should be changed to identify the existing indicative location of 
vehicle linkage through the Aldi private carpark and note that in the event of future 
redevelopment, an alternative secondary access to Point Nepean Road should be provided 
where possible. 

Hastings Major Activity Centre 

Before Amendment C190 is adopted, the Hastings Structure Plan should be amended to 
show 11 Albert Street, Hastings as residential land. 

Other more detailed issues raised in submissions for both centres can be addressed through 
future planning permit applications or other regulatory processes. 

(ii) Recommendations 

Based on the reasons set out in this Report, the Panel recommends that Mornington 
Peninsula Planning Scheme Amendments C190 and C206 be adopted as exhibited subject 
to the following: 

 Delete General Residential Zone Schedules 2, 4, 5 and 6. 

 Amend Design and Development Overlay Schedule 26 to: 
a) translate all mandatory height and setback provisions into discretionary 

provisions 

b) include the height and setback provisions contained in the exhibited General 
Residential Zone Schedule 5 and General Residential Zone Schedule 6, as 
discretionary provisions for all areas, except for the land north of Point 
Nepean Road 

c) create a new Area 5 for land north of Point Nepean Road and apply a 
mandatory maximum building height of 8 metres (2 storeys) with a minimum 
10 metre building setback from the Public Park and Recreation Zone. 
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 Amend Design and Development Overlay Schedule 27 to: 
a) translate all mandatory height and setback provisions into discretionary 

provisions 

b) include the height and setback provisions contained in the exhibited General 
Residential Zone Schedule 2 and General Residential Zone Schedule 4, as 
discretionary provisions for all areas. 

(iii) Further recommendations 

The Panel makes the following further informal recommendations: 

 Before Council adopts Amendment C190, the Hastings Town Centre Structure Plan 
should be amended to: 
a) replace the "At-grade carpark" designation attributed to the land at 11 Albert 

Street on each of the framework plans (pages 7, 26, 27, 36, 37, 50 and 51) 
with the colour coding to indicate "Residential". 

 Before Council adopts Amendment C206, the Rosebud Activity Centre Structure 
Plan should be amended to: 
a) realign the ‘avenue residential’ precinct boundary to include properties on 

both sides of Ninth Avenue 

b) replace "key vehicle linkage" with "existing indicative location of vehicle 
linkage through private carpark” in the relevant figures depicting 
linkages/access-ways 

c) remove the arrowhead pointing to the Aldi property and replace the existing 
annotation for secondary access-way with "in the event of future 
redevelopment, provide an alternative secondary access to Point Nepean 
Road where possible" in the relevant figures depicting linkages/access-ways. 
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1 Introduction 

1.1 The Amendments 

Amendment C190 applies to land in the Hastings Activity Centre (Figure 2) and Amendment 
C206 applies to land in the Rosebud Activity Centre (Figure 1). 

Hastings Activity Centre is located on the Western Port Bay side of the Mornington 
Peninsula, east of Frankston-Flinders Road, approximately 73 kilometres from Melbourne’s 
CBD. 

Rosebud Activity Centre is located on the Port Phillip Bay side of the Mornington Peninsula, 
predominantly south of Point Nepean Road (Nepean Highway) and north of the Mornington 
Peninsula Freeway, approximately 80 kilometres from Melbourne’s CBD. 

Both centres are within the Urban Growth Boundary. 

(i) Amendment C190 

Amendment C190 proposes to implement the strategic directions in Hastings Town Centre 
Structure Plan 2014 (mandatory provisions are not specified in the Plan) by: 

• introducing a new Clause 22.24 (Hastings Activity Centre) 

• amending Clause 22.02 (Activity Centres) to exclude the Hastings activity centre 
from the recommended design standards for major activity centres 

• introducing a new Design and Development Overlay Schedule 27 (DDO27) to 
commercial land 

• rezoning specified properties to the Mixed Use Zone (MUZ) 

• rezoning specified properties from General Residential Zone Schedule 1 (GRZ1) to a 
new General Residential Zone Schedule 2 (GRZ2) 

• rezoning the remaining GRZ1 land to a new General Residential Zone Schedule 4 
(GRZ4). 

(ii) Amendment C206 

Amendment C206 proposes to implement the strategic directions in Rosebud Activity Centre 
Structure Plan 2016 (mandatory provisions are not specified in the Plan) by: 

• introducing a new Clause 22.23 (Rosebud Activity Centre) 

• deleting Design and Development Overlay Schedule 1 from land in the centre 

• introducing a new Design and Development Overlay Schedule 26 (DDO26) to 
commercial land 

• rezoning residential land with Point Nepean Highway frontage, between First and 
Fourth Avenues, Rosebud, to MUZ 

• rezoning residential land between First and Ninth Avenues, north of Mount Arthur 
Road and on the foreshore from GRZ1 to a new General Residential Zone Schedule 
5 (GRZ5) 

• rezoning other residential land from GRZ1 to a new General Residential Zone 
Schedule 6 (GRZ6). 
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Figure 1 Rosebud Activity Centre: Exhibited zone and overlay changes 

Table 1 outlines key height and setback provisions in each zone and overlay.  GRZ1 had a 
discretionary 9 metre building height when both Amendments were prepared.  The default 
11-metre mandatory maximum building height in GRZ1 was introduced by the State 
Government on 27 March 2017. 

Table 1 Key existing and exhibited planning provisions 

Provision Existing  Exhibited  

 Height/setback Type Height/setback Type 

Hastings 

C1Z None - DDO27 to be applied on 
C1Z land 

- 

GRZ1 11 metres Mandatory GRZ2 & GRZ4 proposed - 

DDO27 - - Height: 11m (3 storeys) 
Various setbacks 

Mandatory 

GRZ2 GRZ1 currently applies - Height: 10m Mandatory 

GRZ4 GRZ1 currently applies - Height: 8m Mandatory 

Rosebud 

C1Z None - DDO26 to be applied on 
C1Z land 

 

DDO1 Height: 10m (2 storeys) Mandatory To be deleted - 

GRZ1 11 metres Mandatory GRZ5 & GRZ6 proposed - 

DDO26 - - Height: 14 m (Area 1) 
Height: 11m (Area 2) 
Various setbacks 

Mandatory 

GRZ5 GRZ1 currently applies - Height: 8m Mandatory 

GRZ6 GRZ1 currently applies - Height: 10m Mandatory 
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Council submitted that GRZ changes introduced through Amendment VC110 has impacted 
the exhibited Amendments.  At its 23 May 2017 meeting, Council resolved to: 

• not rezone GRZ1 land 

• rely on heights in the respective DDO schedules 

• apply DDO26 to the entire Rosebud Activity Centre and apply GRZ5 and GRZ6 
heights. 

1.2 Background 

September 2012 Council adopted the Rosebud Activity Centre Structure Plan 

November 2014 Council adopted the Hastings Town Centre Structure Plan 

September 2015 Council adopted a revised Rosebud Activity Centre Structure Plan 

23 May 2017 Council resolves to not rezone GRZ1 land in the Hastings and Rosebud Activity 
Centres to GRZ2, GRZ3, GRZ5 and GRZ6 following Amendment VC110 changes 
to GRZ1. 

1.3 Procedural matter 

Four parties did not inform Planning Panels Victoria that they changed their representatives 
for the Hearing.  Planning Panels Victoria needs to be courteously notified in writing about 
these changes to ensure that any potential or actual conflict of interests can be identified in 
advance and to avoid any associated on-costs. 

1.4 Issues dealt with in this report 

The Panel considered all written submissions made in response to the exhibition of the 
Amendment, observations from site visits and further submissions, evidence and other 
material presented to it during the Hearing. 

The Panel has reviewed a large volume of material and has had to be selective in referring to 
the more relevant or determinative material in the report.  All submissions and materials 
have been considered by the Panel in reaching its conclusions, regardless of whether they 
are specifically mentioned in the report. 

This report deals with the issues under the following headings: 

• Planning context 

• Strategic justification 

• Mandatory provisions 

• Building heights and setbacks 

• Centre-specific issues. 
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2 Planning context 

2.1 Policy framework 

State Planning Policy Framework 
Clauses 

11 Settlement 

 11.02 Urban growth 

  11.02-1 Supply of urban land 
To ensure a sufficient supply of land is available for residential, commercial, retail, industrial, recreational, 
institutional and other community uses. 

  11.02-2 Structure planning 
To facilitate the orderly development of urban areas. 

 11.03 Activity centres 

  11.03-2 Activity centre planning 
To encourage the concentration of major retail, residential, commercial, administrative, entertainment and 
cultural developments into activity centres which provide a variety of land uses and are highly accessible to the 
community. 

 11.04 Open space 

  11.04-1 Open space planning 
To assist creation of a diverse and integrated network of public open space commensurate with the needs of the 
community. 

15 Built environment and heritage 

 15.01 Urban environment 

  15.01-1 Urban design 
To create urban environments that are safe, functional and provide good quality environments with a sense of 
place and cultural identity. 

16 Housing 

 16.01 Residential development 

  16.01-2 Location of residential development 
To locate new housing in or close to activity centres and in urban renewal precincts and sites that offer good 
access to jobs, services and transport. 

  16.01-4 Housing diversity 
To provide for a range of housing types to meet increasingly diverse needs. 

17 Economic development 

 17.01 Commercial 

  17.01-1 Business 
To encourage development which meet the communities’ needs for retail, entertainment, office and other 
commercial services and provides net community benefit in relation to accessibility, efficient infrastructure use 
and the aggregation and sustainability of commercial facilities. 

19 Infrastructure 

 19.02 Community infrastructure 

  19.02-4 Distribution of social and cultural infrastructure 
To provide fairer distribution of and access to of social and cultural infrastructure. 
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Local Planning Policy Framework 
Clauses 

21  Municipal Strategic Statement 

 21.04 Mornington Peninsula Strategic Framework Plan 

 21.07 Guiding future township development 

  21.07-3 Activity centres 
Hastings and Rosebud designated ‘Major’ Activity Centres. 

 21.13 Local area plans 
Amendments C190 and C206 propose to add the Hastings and Rosebud Activity Centres respectively 

22  Local planning policies 

 22.02 Activity centres 

  22.02-2 Objectives 
Directions for commercial growth 

To ensure that the provision of additional commercial development strengthens the hierarchy of 
activity centres on the Mornington Peninsula shown on the map to Clause 21.07-3 and in Table 1 to 
Clause 21.07-3. 

To ensure any activity centre achieves the highest level of commercial and non-commercial services to 
the community in its catchment and to visitors and tourists, commensurate with the role and function 
of that activity centre in the activity centres hierarchy on the Mornington Peninsula. 

To facilitate the provision of additional retail (excluding restricted retail) and office floor space in 
major and township activity centres. 

To optimise commercial business (including tourism) and employment opportunities in activity centres 
on the Mornington Peninsula. 

 22.23 Rosebud Activity Centre Policy 
Amendment C206 proposes to introduce this policy 

 22.24 Hastings Activity Centre Policy 
Amendment C190 proposes to introduce this policy 

 

2.2 Relevant planning strategies and policies 

(i) Plan Melbourne 

Plan Melbourne includes Mornington Peninsula in Melbourne’s southern region and 
designates Hastings and Rosebud as major activity centres.  Policy 4.5.2, which seeks to 
protect and enhance valued attributes of distinctive areas and landscapes, references the 
Mornington Peninsula Localised Planning Statement. 

(ii) Mornington Peninsula Localised Planning Statement 

The State Planning Policy Framework1 of the Victoria Planning Provisions requires planning 
to consider, as relevant, the Mornington Peninsula Localised Planning Statement (Victorian 
Government, 2014). 

The Mornington Peninsula Localised Planning Statement is divided into seven themes with 
an associated objective and strategies, as outlined in Table 2. 

                                                      
1 Clause 11.05-02. 
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Table 2 Mornington Peninsula Localised Planning Statement outline 

Theme / Objective Strategies 

Integrated planning 
To recognise that maintaining the special values of the Mornington Peninsula is 
dependent on integrated and balanced planning, involving all agencies and having regard 
to the needs and aspirations of current and future generations. 

1-10 

Conservation of natural systems and biodiversity 
To ensure conservation of natural systems and biodiversity on the Mornington Peninsula. 

11-17 

Protecting the character and role of the settlements, towns and villages 
To protect the role and character of the Mornington Peninsula’s settlements, towns and 
villages. 

18-23 

Protecting landscape and cultural values 
To protect landscape and cultural values 

24-28 

Providing for sustainable agriculture 
To recognise and protect the value of the Mornington Peninsula for agriculture and to 
support and encourage sustainable agricultural land use. 

29-34 

Provision for recreation and tourism 
To recognise and protect the recreational role of the Mornington Peninsula and to make 
provision for appropriate tourism based use and development. 

35-41 

Planning for the port area 
To ensure the appropriate use and development of the Hastings port area and adjacent 
hinterland. 

42-47 

The following strategies relate to the Hastings and Rosebud major activity centres within the 
Urban Growth Boundary: 

5. Urban development, including residential and low density residential 
development in whatever form, will be limited to areas within the Urban 
Growth Boundary. 

7. The establishment of a strong and consistent overall policy framework for 
future land use and development is essential, including the use of 
mandatory controls and standards where necessary, due to the particular 
pressures on the Peninsula’s rural landscapes, coasts, towns and villages, 
and the risk of unintended and unplanned change through cumulative 
impacts. 

20. Development within the Urban Growth Boundary, whether within 
residential, commercial or other areas, will be of a type and scale that 
maintains the existing valued character of each town or settlement, or 
supports a change to a preferred future character that is clearly established 
through community consultation and the adoption of a relevant local area 
plan. 
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45. Residential development in the port planning area will be strictly limited 
and contained to selected existing township areas within the existing Urban 
Growth Boundary. 

(iii) Hastings Town Centre Structure Plan 2014 

The Hastings Town Centre Structure Plan 2014 (Hastings Structure Plan) was prepared by 
Planisphere and adopted by Council at its 8 December 2014 meeting.  Its Integrated 
Framework Plan, as shown in Figure 2, illustrates the strategic direction for the Hastings 
Activity Centre over the next 15 years. 

 

Figure 2 Hastings Activity Centre Integrated Framework Plan 

(iv) Rosebud Activity Centre Structure Plan 2015 

The Rosebud Activity Centre Structure Plan 2015 (Rosebud Structure Plan) was prepared by 
Hansen and adopted by Council on 24 September 2012 with a proposed aquatic centre on 
the foreshore.  The Structure Plan was readopted on 24 August 2015 without the aquatic 
centre at this location.  Its Integrated Framework Plan, as shown in Figure 3, illustrates the 
strategic direction for the Hastings Activity Centre to the year 2030. 



Mornington Peninsula Planning Scheme Amendments C190 and C206  Panel Report  23 August 2017 

 

Page 8 

 

 

Figure 3 Rosebud Activity Centre Integrated Framework Plan 

(v) Rosebud Activity Centre Urban Design Framework 2015 

Council, in conjunction with Hansen Partnership, prepared Rosebud Activity Centre Urban 
Design Framework in response to reviewing the Rosebud Structure Plan and several 
submissions.  It states: 

The Rosebud Activity Centre Urban Design Framework focuses on the look, feel 
and function of the Rosebud Activity Centre, and the way in which decisions 
relating to both public and private realms can support a vision of Rosebud as 
the regional centre for the Southern Peninsula. 

2.3 Planning scheme provisions 

The GRZ applies to a significant proportion of the Hastings and Rosebud Activity Centres.  
Since 27 March 2017, a default 11-metre mandatory maximum building was introduced into 
the GRZ through Amendment VC110.  GRZ enables this height to be varied through the 
schedule but does not enable a planning authority to apply it as a discretionary height to suit 
circumstances where mandatory heights are not justified.  Ministerial Direction – The Form 
and Content of Planning Schemes states that building heights lower than the default 11 
metres cannot be specified in a GRZ schedule. 

2.4 Ministerial Directions and Practice Notes 

(i) Ministerial Directions 

The explanatory reports for Amendments C190 and C206 state that each Amendment is 
generally consistent with: 

• Ministerial Direction – The Form and Content of Planning Schemes under section 
7(5) of the Planning and Environment Act 1987 
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• Ministerial Direction No 9 – Metropolitan Strategy (Plan Melbourne) under section 
12(2)(a) of the Act 

• Ministerial Direction No 11 – Strategic Assessment of Amendments under section 
12(2)(a) of the Act 

• Ministerial Direction No 17 – Localised Planning Statements under section 12(2)(a) 
of the Act. 

(ii) Planning Practice Notes 

The following Planning Practice Notes are relevant to the Amendments: 

• Planning Practice Note 58 (PPN58) Structure Planning for Activity Centres, June 
2015 

• Planning Practice Note 59 (PPN59) The Role of Mandatory Provisions in Planning 
Schemes, June 2015 

• Planning Practice Note 60 (PPN60) Height and setback controls for activity centres, 
June 2015. 

A condition of authorisation for each Amendment required that Council to comprehensively 
assess the proposed mandatory heights against PPN59.  Key advice from each Practice Note 
is provided at Table 3. 

Table 3 Key advice in Planning Practice Notes 58, 59 and 69 

PPN Key advice 

Planning 
Practice 
Note 58 

Structure plans help give effect to State planning policy by managing and facilitating 
major changes to land uses, the built form and public spaces located within activity 
centres. 
Activity centres should not be viewed in isolation to surrounding centres, but as a part of 
a network that maximises choice in services, retail, housing, employment and social 
interaction. 
The Activity Centre Boundary Criteria have been developed for use by councils to assist 
in defining their activity centre boundaries through structure planning. 

Planning 
Practice 
Note 59 

Planning schemes based on the Victoria Planning Provisions (VPP) are predominantly 
performance based. 

A performance based planning scheme is able to accommodate variation, innovation, 
unforeseen uses and development or circumstances peculiar to a particular application 
to produce results beneficial to the community. 

Mandatory provisions in the VPP are the exception.  The VPP process is primarily based 
on the principle that there should be discretion for most developments and that 
applications are to be tested against objectives and performance outcomes rather than 
merely prescriptive mandatory requirements. 

Nevertheless, there will be circumstances where a mandatory provision will provide 
certainty and ensure a preferable and efficient outcome.  Although these circumstances 
cannot be common practice, they may include areas of high heritage value, strong and 
consistent character themes, or sensitive environmental locations such as along the 
coast. 
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PPN Key advice 

Criteria for assessing appropriateness of mandatory provisions 

Is the mandatory provision strategically supported? 

Is the mandatory provision appropriate to the majority of proposals? 

Does the mandatory provision provide for the preferred outcome? 

Will the majority of proposals not in accordance with the mandatory provision be clearly 
unacceptable? 

Will the mandatory provision reduce administrative costs? 

Planning 
Practice 
Note 60 

Proposed height and setback provisions, whether maximum or minimum, must be 
soundly based on the outcomes of strategic research that includes a comprehensive built 
form analysis that is consistent with State policy. 

Even where exceptional circumstances are identified, mandatory height and setback 
provisions should only be applied where they are absolutely necessary to achieve the 
built form objectives or outcomes identified from the comprehensive built form analysis. 

Where blanket mandatory height and setback provisions are proposed over most or the 
entire activity centre, rigorous strategic justification has to be provided. 

The Activity Centre Zone is the preferred tool to guide and facilitate the use and 
development of land in an activity centre. 

The Design and Development Overlay is the preferred planning instrument for 
implementing discretionary and mandatory building heights and setbacks on an interim 
basis or at neighbourhood centres. 
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3 Strategic justification 

3.1 Submissions 

Regarding the Mornington Peninsula Localised Planning Statement, Council submitted: 

It establishes the limited role that the Peninsula is expected to play in the 
future provision of housing and population growth.  The townships of the 
Mornington Peninsula are expected to accommodate at most moderate and 
generally low levels of housing growth, with many smaller towns and villages 
intended to accommodate very limited further development.  It is expected 
that development on the Peninsula, within the Urban Growth Boundary, will 
be of a type and scale that maintains the existing valued character of each 
town or settlement. 

3.2 Discussion 

The Mornington Peninsula Localised Planning Statement is relevant to both Amendments 
because: 

• State Planning Policy Framework requires planning to consider it 

• Ministerial Direction No 17 requires a planning authority (Council) to consider it 
when preparing an amendment. 

Specifically, Ministerial Direction No 17 specifies that Council must: 

• have regard to the Localised Planning Statement. 

• discuss in the explanatory report how the amendment implements the adopted 
Localised Planning Statement. 

The explanatory report does not explain how Amendments C190 and C206 implement the 
adopted Localised Planning Statement. 

The Panel considers that the Amendments generally align with the Mornington Peninsula 
Localised Planning Statement because they: 

• do not propose to extend the Hastings or Rosebud activity centres beyond their 
existing activity centre boundaries 

• seek to enable modest to moderate growth, which makes it distinctly different to 
other major activity centres in Melbourne 

• will protect the role and character of both activity centres. 

The following chapters in this report consider more specific details regarding mandatory 
provisions, built form provisions and other issues raised in submissions. 

3.3 Conclusion 

The Panel concludes that Amendments C190 and C206 are generally supported by, and 
implement, the relevant sections of the State and Local Planning Policy Framework, and are 
consistent with the relevant Ministerial Directions and Practice Notes.  The Amendments are 
strategically justified where they do not significantly depart from the intent of the respective 
Structure Plans. 
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The Amendment should proceed subject to addressing the more specific issues raised in 
submissions as discussed in the following chapters. 
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4 Mandatory provisions 

4.1 Background 

In February 2017, Amendments C190 and C206 were authorised by the Department of 
Environment, Land, Water and Planning, under delegation from the Minister for Planning, 
subject to the following condition: 

Council is to provide a comprehensive assessment against Planning Practice 
Note 59 – the role of mandatory provisions in planning schemes and any other 
relevant Planning Practice Note to understand the application of mandatory 
height controls in lieu of the preferred maximum height controls as suggested 
in the Structure Plan. 

In line with this condition, the Panel directed: 

At the Hearing, Council must address the following issues through its ‘Part B 
Submission’: 

… 

A comprehensive assessment against the criteria in Planning Practice Note 
59 (The Role of Mandatory Provisions in Planning Schemes), June 2015 for 
each Amendment to understand how the proposed mandatory maximum 
building heights and setbacks for each Amendment are justified and 
appropriate. 

How each Amendment aligns with guidance in Planning Practice Note 60 
(Height and setback controls for activity centres), June 2015. 

This direction would not have resulted in additional work because Council was required to 
complete this important assessment as a condition of authorisation. 

On 27 March 2017, Amendment VC110 introduced a default mandatory maximum building 
height of 11 metres (three storeys).  The Ministerial Direction – The Form and Content of 
Planning Schemes changed the GRZ schedule template to specify: 

The schedule must not specify a height and number of storeys lower than the 
height and number of storeys specified in the zone. 

4.2 The issue 

Amendments C190 and C206 propose to apply mandatory heights and setbacks to all land in 
the Hastings and Rosebud Activity Centres. 

The issue is whether there is sufficient strategic justification to apply mandatory provisions. 
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4.3 Evidence and submissions 

(i) Council submission 

Council submitted that it had not complied with the condition of authorisation and that the 
Department of Environment, Land, Water and Planning had verbally indicated that Council 
should respond to this condition when the Amendment was submitted for approval.2 

Council submitted post exhibition changes to Amendments C190 and C206 proposing to 
apply provisions over residential land using DDO26 and DDO27 instead of the exhibited GRZ 
schedules.  Council argued this change was necessary based on the Department’s advice that 
only mandatory provisions higher than eleven metres would be supported in GRZ schedules 
and that it was common practice for DDOs to be used over residential land in the 
Mornington Peninsula Planning Scheme (such as the current DDO1 that is proposed to be 
deleted).  Council submitted corrections to errors it had identified in the revised DDO26.  
The revised DDOs were meant to contain identical provisions to those exhibited, including 
those translated from the exhibited schedules to the GRZ. 

Council submitted that the Mornington Peninsula Localised Planning Statement provides a 
specific planning response to the Mornington Peninsula.  The State Planning Policy 
Framework requires planning to consider the Statement.  The Statement establishes the 
limited role that the Peninsula is expected to play in the future provision of housing and 
population growth and that townships are expected to accommodate moderate and 
generally low levels of housing: 

The Mornington Peninsula will not accommodate major population growth 
and the existing Urban Growth Boundary and Green Wedge rural area will be 
maintained. 

Council referred to Strategy 7 of the Localised Planning Statement which states: 

The establishment of a strong and consistent overall policy framework for 
future land use and development is essential, including the use of mandatory 
controls and standards where necessary, due to the particular pressures on the 
Peninsula’s rural landscapes, coasts, towns and villages, and the risk of 
unintended and unplanned change through cumulative impacts. 

During the Hearing, Council explained the attributes that were sought to be protected by the 
Structure Plans.  For both Hastings and Rosebud, it is the low scale urban character, open sky 
views and the foreshore character and environs.  In Rosebud, it was the view to Arthurs Seat 
acting as a backdrop to the town, particularly when viewed from the foreshore reserve. 

Council referred to PPN59 and stated that, although mandatory provisions were intended to 
be the exception rather than the rule, there would be times when a mandatory provision 
would provide certainty and ensure a preferable and efficient outcome, particularly in areas 
of high heritage value, strong consistent character themes, or sensitive environment 
locations such as along the coast.  Referring to the five listed criteria in PPN59, Council 

                                                      
2 Council closing submission, para 41 



Mornington Peninsula Planning Scheme Amendments C190 and C206  Panel Report  23 August 2017 

 

Page 15 

 

submitted that there was nothing indicating that only those criteria could be applied, or that 
all the criteria needed to be met. 

Council submitted that since PPN59 was published in July 2015, Amendment VC110 was 
since introduced demonstrating the greater acceptance and use of mandatory provisions by 
the Minister for Planning.  What may have been thought of as the exception or common 
practice in 2015 might not be the case now.  Council added that a very large part of the 
Mornington Peninsula is already governed by DDOs with mandatory provisions. 

The Mornington Peninsula’s special characteristics have been identified as being of State 
significance in the Planning Scheme.  The State Planning Policy Framework seeks to protect 
and enhance its valued attributes, as does the Mornington Peninsula Localised Planning 
Statement 2014.  One of the key objectives of the Statement is “to protect the role and 
character of the Mornington Peninsula’s settlements, towns and villages” by consideration 
of: 

 built form and scale, access and connectivity, environmentally sensitive 
design, heritage, streetscape and landscape values, including the retention of 
vegetation where this is a key element of township character … 

Council submitted, the towns are ‘along the coast’ and have a ‘strong and consistent’ coastal 
character and that PPN60 should not necessarily be applied equally to a principal 
metropolitan activity centre as to a regional township as though one principle applies 
equally to all centres.  Council submitted that it had undertaken a very comprehensive 
assessment of the two centres and decided to introduce mandatory provisions and that it 
departed from the Structure Plans because of the “special characteristics of the Mornington 
Peninsula”. 

Regarding future housing supply, Council submitted that the State Government’s Victoria in 
Future projections indicated there would be demand for an additional 15,858 dwellings on 
the Peninsula between 2016 and 2031.  Council had estimated that a yield of 18,276 
dwellings could be achieved in this timeframe.  That estimate excluded housing yield from 
any commercial redevelopment within the centres: 

Accordingly, the mandatory height and setback requirements proposed for the 
commercial areas in the current planning scheme amendments would not 
affect the estimated housing yield, as potential yield from commercial areas 
has not been factored into the estimate. 

Regarding mandatory provisions for residential land, Council submitted that before 
Amendment VC110,  the exhibited provisions were only one metre higher or lower than the 
nine metre discretionary provision that applied at the time. 

Council submitted that although lower maximum heights are proposed for residential land 
within the activity centre than to residential land outside: 

For the new development in the rest of the GRZ, it would not be ‘as of right’ 
approval to default 11 metre heights as there are no areas on the Peninsula in 
which three storeys comprise either existing or preferred character and it 
would need to be demonstrated. 
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(ii) Evidence and other submissions 

C206 submitters such as Alesci Investments (Alesci), Paralia Investments (Paralia), Aldi Stores 
and Charter Hall opposed building heights and setbacks being applied as mandatory 
provisions on commercial land.  Several resident submitters opposed mandatory provisions 
being applied to residential land in Hastings and Rosebud. 

Alesci has residential and commercial zoned land on Boneo Road and Point Nepean Road in 
Rosebud and called Mr Stuart McGurn as an expert witness on planning.  His evidence 
referred to Clause 21.07-3 stating that:  

As one of three ‘major activity centres’, which is designated as the highest 
order in Mornington Peninsula’s activity centre hierarchy, the Rosebud Activity 
Centre will play a critical role in absorbing the Shire’s anticipated commercial 
and residential growth.  This is acknowledged in the Structure Plan at Section 2 
Key Influences (p 4-5). 

Mr McGurn referred to PPN60 which guides the preferred approach for height and setback 
provisions stating that mandatory height provisions should be considered only in 
‘exceptional circumstances’, and where it could be demonstrated that mandatory provisions 
were “absolutely necessary to achieve the built form objectives or outcomes identified from 
the comprehensive built form analysis.  Where mandatory controls are proposed, it will need 
to be demonstrated that discretionary controls could result in an unacceptable built form 
outcome.” 

Mr McGurn acknowledged the Structure Plan sought to maintain view lines to Arthur’s Seat 
to the south-east, however he considered this outcome could also be achieved through 
discretionary provisions based on a site-by-site assessment.  He believed that no strategic 
justification was provided for the setbacks proposed for the Alesci property, which were 
unnecessarily restrictive. 

Mr McGurn concluded that Amendment C206 would unduly constrain the redevelopment of 
the Rosebud Activity Centre and that the proposed heights, particularly if mandatory, had 
not been strategically justified. 

In its submission, Alesci referred to PPN59 stating that: 

… whilst not ‘law’, it is a tool that has been identified by the Minister as being 
specifically relevant to the assessment of the planning controls proposed by 
the Council in this instance being a condition of the Ministers authorisation for 
the preparation of the amendment. 

It submitted that the planning context of its property did not constitute the ‘exception’ 
contemplated by PPN59 and that the Council had failed to “clearly demonstrate that 
discretionary provisions are insufficient to achieve desired outcomes.” 

Paralia referred to PPN60, stating that mandatory height and setback requirements were 
only appropriate in a limited range of circumstances.  It submitted that while the Practice 
Note refers to coastal environments, it is specifically referring to sensitive coastal 
environments where “exceeding the identified height limit will unreasonable detract from 
the significance of the coastal environment”. 
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Paralia submitted that this was not the case with its property on the Point Nepean Road and 
that it was not possible to see how a minor change in the height or setback could detract 
from the coastal environment which is separated by a major roadway from the proposed 
development.  It submitted that Council had not conducted the rigorous strategic 
assessment set out in PPN59, therefore, mandatory provisions had not been justified.  
Paralia added: 

The requirement for a 20m setback to any fourth floor from a residential zone 
will have significant impact on the design of buildings with abuttals to 
McCombe Street.  The setback is in addition to the significant width of the 
McCombe Street Road reserve.  There is no justification as to why 20 rather 
than 15m will always be required. 

Alesci submitted that the strategic justification for the mandatory provisions should come 
from the Structure Plan.  It highlighted that the Plan explicitly contemplates discretionary 
provisions because it describes them as “preferred” maximums.  Alesci submitted that the 
Structure Plan was prepared by experienced urban designers and planners and that there 
was no ambiguity that they referred to discretionary provisions. 

Alesci argued that the characteristics of an entire municipality were of little consequence 
when applying mandatory or discretionary provisions to a precinct within an activity centre.  
It submitted that Clause 11.05 (Planning on Victoria’s Coast) seeks to concentrate 
development within township boundaries to avoid linear expansion and out-of-centre 
development and that this counts against the application of mandatory provisions in 
Rosebud and that: 

… this core tenet rests on the unassailable proposition that strategically 
significant parcels of land within higher order activity centres should be 
developed to their strategic potential. 

Alesci submitted that, although Council was emphasising the differences between 
Metropolitan Melbourne and the Peninsula, the proposed planning provisions for Rosebud 
were already more conservative than those being applied to higher order activity centres in 
metropolitan Melbourne that were performing a regional function. 

Charter Hall opposed mandatory provisions, stating that they were counterintuitive to the 
directions and purpose of the Rosebud Structure Plan, and arguing that the strategic 
objectives and decision guidelines should be the key guide in determining whether a built 
form proposal was a satisfactory outcome.  It submitted it was problematic that a 
development that slightly exceeded 14 metres with no tangible impacts on the objectives of 
the DDO would be prohibited. 

Several submissions objected to the mandatory provisions being applied to residential land 
in Hastings and Rosebud.  Submitter 5 opposed the mandatory maximum two-storey 
building height being applied to their land in Hastings.  They submitted that the proposed 
height limit together with the new minimum garden area requirement introduced by 
Amendment VC110 would result in their land being undevelopable and that the provisions 
were not justified given their land was adjacent the Commercial Zone.  They sought to retain 
GRZ’s existing maximum building height of eleven metres (three storeys).  Several Rosebud 
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residents opposed the exhibited eight-metre maximum building height because the existing 
height provisions enabled more versatile development. 

Alesci opposed the three-storey mandatory maximum building height being applied to its 
GRZ land in Rosebud.  Mr McGurn believed the provisions were not justified, and that the 
Structure Plan had contemplated bolder forms in this location, opposite the Rosebud Plaza.  
Mr McGurn advocated discretionary heights and recommended the use of alternative zones 
to the GRZ such as the Activity Centre Zone or the Residential Growth Zone which do not 
contain mandatory height provisions. 

Mercy Health (previously known as Southern Cross Care (Vic)) owns an aged care facility at 
1497 Point Nepean Road and 20 Marks Avenue, Rosebud.  It submitted that its site: 

• has a combined size of 17,632 square metres, making it the largest parcel outside 
the Rosebud Activity Centre commercial area 

• has a current planning permit for a two-storey residential aged care building 
although the original permit application was for five storeys. 

Mercy Health submitted that Clause 22.23 identified the need for additional development to 
broaden the diversity of housing available in the centre, particularly for older people.  Given 
the size of the landholding, it submitted that a discretionary height of greater than three 
storeys should be considered, as impacts on neighbouring properties and views could be 
mitigated by an appropriate design response.  This could be contemplated through a new 
site-specific schedule or a new clause exempting it from the proposed building heights.  It 
suggested the following provision: 

The maximum building height contained within this schedule does not apply to 
a building used for the purpose of a residential aged care facility. 

First Maroona objected to the proposed mandatory eight-metre (two-storey) height and 
setbacks proposed for its land north of Point Nepean Road, abutting the foreshore reserve in 
Rosebud.  First Maroona submitted that the existing DDO1 with a mandatory ten-metre 
maximum building height (two storeys) should remain because there is no justification to 
apply the reduced mandatory maximum building height.  It added that the Victorian Civil and 
Administrative Tribunal is currently reviewing a permit application for an 8.6-metre tall, ten 
dwelling development on the site.  Council responded that this is a difference of only 0.6 
metres and that architectural features have the ability to exceed the 8-metre mandatory 
maximum building height. 

4.4 Discussion 

4.4.1 General 

Mandatory provisions play an important role when necessary.  The Victoria Planning 
Provisions are performance-based to enable flexibility, however, there are circumstances 
where non-negotiable mandatory provisions are required.  Examples include: 

• St Kilda Road environs to protect views to and from the Shine of Remembrance 

• The Basin and Alchester Village Neighbourhood Activity Centres at the Dandenong 
Ranges foothills to protect views from defined vantage points towards the 
Dandenongs. 
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Both of these examples are supported by clear policy objectives sought to be achieved. 

The Panel acknowledges that the Localised Planning Statement and Clause 11 of the State 
Planning Policy Framework recognise the Mornington Peninsula as an area of state 
significance.  The Hastings and Rosebud Structure Plans respond to the special 
characteristics of each centre by proposing a built form scale that is considerably more 
conservative than major activity centres that would be found in metropolitan Melbourne. 

The Structure Plans do not specify that mandatory provisions should be applied to the 
Hastings or Rosebud major activity centres and they do not provide supporting information 
to justify mandatory provisions. 

The Panel’s direction to provide an assessment against PPN59 criteria was intended to assist 
Council with sufficient information to support its proposal to apply mandatory provisions to 
the entire area of both activity centres.  This information may have assisted Council’s 
submission, would have been helpful to the Panel and parties and would have informed 
Council whether it should proceed with the Amendments in their current form.  Strategy 7 of 
the Mornington Peninsula Localised Planning Statement considers the use of mandatory 
provisions and standards where necessary.  Responding to the Panel’s direction and 
condition of authorisation would have clarified whether mandatory provisions and standards 
are necessary.  Without this information, this part of Strategy 7 cannot be implemented. 

Council decided not to follow the Panel’s direction to provide a comprehensive assessment 
of the PPN59 criteria and it is not the Panel’s role to do this work on behalf of a planning 
authority. 

PPN59 outlines the Department’s methodology using set criteria to determine whether 
mandatory provisions are strategically justified and appropriate.  While it is advice and not 
statutorily enforceable, it provides a commonly applied and accepted methodology where 
an alternative suitable methodology has not been provided. 

The Panel does not consider Council’s submission regarding mandatory provisions offers a 
suitable methodology for assessing mandatory provisions.  Council’s submission responded 
to mandatory provisions by: 

• making broad statements about Mornington Peninsula’s special characteristics 

• referencing sections of State planning policy and the Mornington Peninsula 
Localised Planning Statement. 

PPN60 states that mandatory height and setback provisions: 

• should only be considered in exceptional circumstances 

• exceptional circumstances may be identified for individual locations or specific and 
confined precincts, and might include sensitive coastal environments if exceeding a 
height will unreasonably detract them 

• rigorous strategic justification has to be provided where blanket mandatory height 
and setback provisions are proposed over most or the entire activity centre. 

Even if the PPN59 and PPN60 advice did not exist, applying height and setback provisions 
that cannot be exceeded under any circumstance will have serious consequences and need 
to be rigorously justified. 
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Hastings and Rosebud are two major activity centres located in a coastal environment so the 
Panel explores this further.  Rosebud’s built form is separated from the coast line by a 57-
metre-wide highway road reservation, and a further 100-metre wide reserve and tall dense 
vegetation throughout the reserve which obscures views from the beach.  Commercial built 
form appears relatively small when viewed from the reserve because it is on relatively flat 
land at a considerable distance. 

Unlike Rosebud, the Hastings Activity Centre does not align parallel with the coast line.  The 
perpendicular alignment of High Street means that commercial built form is located 
between 200 to 600 metres from the coast line on relatively flat land, making it unlikely to 
have any adverse coastal impact. 

For comparative purposes, the Panel refers to the Great Ocean Road region, one of Victoria’s 
most prominent tourist destinations.  It comprises hillsides with a strong native landscape 
setting and continuous tree canopy that are highly visible from the roadside.  To address this 
sensitive coastal environment, there is considerable planning policy and provisions seeking 
to ensure that buildings are below ridgelines and the tree canopy when viewed from the 
Great Ocean Road or any other significant viewing points.  The Panel considers that there are 
parallels between this example and the following parts of the Rosebud Activity Centre which 
are candidates for mandatory provisions: 

• land which enables built form that would adversely obstructs view lines to Arthurs 
Seat 

• residential land north of Point Nepean Road and south of the foreshore reserve. 

Both areas are discussed further in sections 4.4.1 and 4.4.2. 

Approximately 55 and 80 per cent of the Hastings and Rosebud Activity Centres respectively 
have an existing mandatory maximum building height and mandatory minimum garden area 
since they were introduced through Amendment VC110 in 27 March 2017.  While these 
mandatory provisions are not supported through the Structure Plans or any strategic work, 
they reflect existing circumstances and the Panel does not make any recommendation that 
would reduce this baseline.  The Panel therefore does not support discretionary building 
heights for the Alesci and Mercy Health land.  There is certainly no strategic basis to apply 
mandatory building heights below the default 11-metre GRZ building height.  The first 
criterion in PPN59 for assessing mandatory provisions is whether they are strategically 
justified.  The other criteria should not be considered until this fundamental criterion can be 
met. 

The Panel acknowledges the significance of existing policy, including the Localised Planning 
Statement forms a solid basis for considering the appropriate built form scale of each activity 
centre.  Chapter 5 discusses building heights and setbacks within this context. 

However, it does not strategically justify applying mandatory provisions or explain why every 
development opportunity beyond a specified height and setback should be eliminated.  This 
explanation is especially important for Hastings and Rosebud because both Amendments 
propose to reduce development capacity in each activity centre, as outlined in Table 4, 
without clear reason. 
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Table 4 Selected exhibited building heights inside and outside each activity centre 

Inside activity centre Height Outside activity centre Height 

Hastings    

GRZ2 area 8m 
Directly opposite 11m 

GRZ4 area 10m 

Rosebud    

GRZ5 area west of Adams Road 8m 
East of Adams Road (directly across) 11m 

GRZ6 area west of Adams Road 10m 

The Panel considers that it does not make strategic sense to have parts of an activity centre 
with less development opportunity than areas outside the centre.  Without the necessary 
justification, the Panel does not support the proposed mandatory heights for the residential 
areas.  The Panel considers that the existing mandatory GRZ provisions with discretionary 
DDO26 and DDO27 provisions will operate harmoniously together to achieve intended 
outcomes. 

The Panel supports DDO1 being deleted as proposed by Amendment C206.  DDO1 currently 
applies a mandatory maximum ten-metre two-storey height to areas in Rosebud that are 
now identified for three-storey medium density housing or for rezoning to the MUZ.  The 
Panel notes that there is only a one metre building height difference between the existing 
GRZ and DDO1 mandatory provisions. 

4.4.2 Rosebud 

(i) Views towards Arthurs Seat 

Having determined that there is insufficient strategic justification to apply mandatory 
centre-wide building heights and setbacks, the Panel further examines views towards 
Arthurs Seat. 

There is considerable existing policy seeking to protect views towards Arthurs Seat.  The 
Rosebud Structure Plan identifies key vantage points which should be considered.  The 
question is whether each future permit application should be considered on its own merits 
or whether there is sufficient information to apply mandatory, and therefore non-
negotiable, maximum building heights and setbacks. 

The Rosebud Structure Plan seeks to apply ‘preferred’ built form provisions and does not 
indicate the extent to which views towards Arthurs Seat can be obscured before it can be 
considered unreasonable.  Discretionary building heights and setbacks may not always be 
suitable to translate into mandatory provisions because they were prepared for a different 
purpose – to enable variations where the proposal can continue to meet relevant policy and 
associated provisions.  It is highly unlikely that a 20-metre setback for the fourth storey will 
be required for a fourth floor across Rosebud’s entire length of Area 1.  This is especially the 
case for land west of the skate park near Boneo Road which is located behind this vantage 
point and stretches along Point Nepean Road where tall dense vegetation in the road 
reservation currently obstruct views towards Arthurs Seat from the foreshore area. 



Mornington Peninsula Planning Scheme Amendments C190 and C206  Panel Report  23 August 2017 

 

Page 22 

 

The Panel considers that mandatory provisions may be warranted in some parts of the 
Activity Centre.  The Amendment would have benefitted from evidence-based information 
such as modelling on view impacts supported by expert advice to explain how and why 
heights and setbacks beyond a certain point would be considered unreasonable.  For 
example, it is not known what proportion and aspect of the view should be protected to 
align with the Structure Plan and existing local planning policy. 

This information will identify the extent of mandatory heights and setbacks which should be 
implemented.  The Panel encourages Council to pursue this further if it continues to seek 
mandatory provisions in some parts of the Activity Centre.  Council can assess each permit 
application on its own merits until such work is completed. 

Although applying the heights and setbacks as discretionary measures may not result in 100 
per cent of buildings being restricted within a specified area, however they are likely to 
achieve a consistent built form rhythm across the activity centre’s two-kilometre length. 

(ii) Residential land north of Point Nepean Road 

The Panel considers all land north of Point Nepean Road to be in a sensitive coastal 
environment.  The residential land directly abutting the foreshore area is best described by 
PPN60 as a “sensitive coastal environment where exceeding an identified height limit will 
unreasonably detract from the significance of the coastal environment.”  During its site 
inspection, the Panel noted the distance between existing buildings and foreshore and the 
view from the boardwalk looking south towards the residential properties.  Although dense 
vegetation in some areas effectively screen these buildings, they cannot effectively screen 
the dominant scale and impact of built form greater than 8 metres (two storeys).  An 
example is the building under construction at the north-east corner of Point Nepean Road 
and Jetty Road.  The Panel considers that over time, the cumulative effect of built form at 
this dominant scale would result in irreversible impact. 

Restricting all development opportunities beyond 8 metres (two storeys) would still enable 
First Maroona and other affected landowners to construct a two storey building.  The net 
community benefit of a mandatory maximum building height at this sensitive location would 
far outweigh any disbenefit to affected individual landowners. 

The Panel finds: 

• exceeding the exhibited mandatory height would be unacceptable because it would 
irreversibly and adversely impact the coastal foreshore experience 

• mandatory provisions at this location are strategically justified, appropriate to the 
majority of proposals and will provide for a preferred outcome. 

4.5 Conclusions 

The Panel concludes: 

• The mandatory maximum building height of 11 metres (three storeys) which applies 
to a significant proportion of the Hastings and Rosebud Activity Centres reflects 
existing circumstances and should remain. 

• The Structure Plans do not propose mandatory provisions and their preferred 
outcome can be achieved through discretionary provisions. 
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• There is insufficient strategic justification to support: 
- mandatory heights beyond the existing default General Residential Zone 

provision, except for land north of Point Nepean Road 
- mandatory setbacks in the Hastings and Rosebud Activity Centres. 

• Residential land located on the northern side of Point Nepean Road is an 
exceptional circumstance which warrants mandatory building heights. 

• Modelling based on vantage points towards Arthurs Seat, identified in the Rosebud 
Structure Plan, may justify mandatory provisions in some parts of the Activity 
Centre. 

4.6 Recommendations 

The Panel recommends: 

Delete General Residential Zone Schedules 2, 4, 5 and 6. 

Amend Design and Development Overlay Schedule 26 to: 
a) translate all mandatory height and setback provisions into discretionary 

provisions 
b) include the height and setback provisions contained in the exhibited General 

Residential Zone Schedule 5 and General Residential Zone Schedule 6, as 
discretionary provisions for all areas, except for the land north of Point 
Nepean Road 

c) create a new Area 5 for land north of Point Nepean Road and apply a 
mandatory maximum building height of 8 metres (2 storeys) with a 
minimum 10 metres from a Public Park and Recreation Zone. 

Amend Design and Development Overlay Schedule 27 to: 
d) translate all mandatory height and setback provisions into discretionary 

provisions 
e) include the height and setback provisions contained in the exhibited General 

Residential Zone Schedule 2 and General Residential Zone Schedule 4, as 
discretionary provisions for all areas. 
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5 Building heights and setbacks 

Nine Amendment C206 submitters sought taller building heights than those exhibited, while 
seventeen submissions considered that three-storeys was too tall for parts of the Rosebud 
Activity Centre.  Three Amendment C190 submissions objected to the planning provisions 
proposed for Hastings. 

5.1 The issues 

The issue is whether the exhibited Amendments C190 and C206 building heights and 
setbacks are appropriate and justified. 

5.2 Evidence and submissions 

(i) Council submission 

Council submitted that the building height and setback requirements proposed by 
Amendments C190 and C206 were based primarily on township character and built form.  
Hastings and Rosebud are traditional bayside centres, with relatively low-profile buildings, 
being predominantly single and double storey, with an ‘open’ streetscape, rather than the 
more ‘urban’ sense of enclosure. 

The Amendments are supported by the Hastings and Rosebud Structure Plans which had 
wide community consultation.  Council submitted that there was no serious criticism of the 
structure plan process and structure plan methodology from any party, including experts, 
and that there was a high degree of consistency between the Structure Plans and the 
Amendments.  Council did not support submissions seeking to change planning provisions 
for specific properties. 

(ii) Evidence and other submissions  

Alesci submitted that there had not been an opportunity to test or clarify aspects of the 
Structure Plan or to understand acceptable variations to the Plan because Council did not 
call evidence from the author of each Structure Plan or from an independent urban design 
expert.  Alesci sought discretionary provisions and a four-storey building height instead of 
the exhibited three storeys. 

Mr McGurn stated that the Structure Plan envisaged the Boneo Junction Precinct as a key 
entrance point to the town which should be defined through a strong built presence.  He 
was not convinced the Structure Plan justified the exhibited height and stated: 

The inconsistent approach to building heights at the junction of Point Nepean 
and Boneo Roads appears to contradict the Structure Plan’s intent to highlight 
the entrance to the Activity Centre’s commercial core.  In the absence of 
adequate strategic justification within the Structure Plan, I am not satisfied 
the proposed 3 storey height control will facilitate a good urban design 
outcome that adequately marks the activity centre entrance or indeed 
implements activity centre policy. 
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Mr McGurn stated that a four-storey building (and potentially higher) at 1455-1457 Point 
Nepean Road would enhance the entrance to the commercial core of the activity centre and 
efficiently use the limited commercial land within the activity centre.  He added that 
Amendment VC110 had placed even greater emphasis on using Commercial 1 Zone and 
Mixed Use Zone land more efficiently in the Activity Centre. 

Responding to the Panel’s questions about maintaining the view lines to Arthurs Seat, Mr 
McGurn confirmed that the Alesci property was outside the Skate Park view line (one of the 
key views identified in the Structure Plan) and therefore would have no impact on the view.  
He stated that the Structure Plan did not sufficiently justify the 9-metre setback to 
residential properties because it far exceeded the setbacks required by Clause 55 Standard 
B17 which would apply if the site was in a residential zone.  He viewed this requirement as 
unreasonably restrictive, even as a discretionary provision. 

Council responded that, while the consolidated parcel was relatively large, it was the last 
commercially zoned land in the commercial strip and had direct abuttals to residentially 
zoned land, distinguishing it from the Area 1 land (with a proposed four storey height), that 
had direct road abuttals. 

Two Amendment C190 submitters objected to the built form provisions proposed for 
Hastings.  Submitter one believes that a two-storey height limit should apply over a greater 
area of the Hastings Centre, instead of the proposed three storeys.  Submitters supported 
two storeys because they were concerned that taller built form would adversely transform 
Hastings’ coastal town character, increase dwelling density, increase winds and reduce 
sunlight, and ultimately impact their wellbeing. 

5.3 Discussion 

The Panel has already determined that: 

• a mandatory maximum building height already applies to a significant proportion of 
the Hastings and Rosebud Activity Centres and should remain 

• there is insufficient strategic justification to apply mandatory provisions to all land 
in the Hastings and Rosebud Activity Centres. 

The Panel is now considering whether the proposed heights and setback measures are 
appropriate and justified. 

(i) General 

No submitter or expert questioned the rigour of each Structure Plan’s methodology.  The 
Panel considers that the building heights and setbacks are founded on logical planning 
principles.  The Panel considers there is a tension between the objectives of existing policy 
and the Localised Planning Statement and the role of an activity centre to grow and serve its 
community. 

The Mornington Peninsula Localised Planning Statement seeks built form scale which aligns 
with the coastal environment.  The Panel considers that the relative modest building height 
and generous setbacks proposed by the Structure Plans and the Amendments achieve this. 
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The proposed heights and setbacks, while conservative compared to major activity centres in 
Melbourne, are supported by a comprehensive built form analysis that is consistent with 
State policy.  This aligns with advice in PPN60 which states that proposed height and setback 
provisions must be soundly based on such analysis. 

The Mornington Peninsula Localised Planning Statement has identified that, generally, only 
moderate development levels are appropriate for the Mornington Peninsula.  Moderate 
development levels across the entire peninsula can be achieved through different planning 
responses ranging from: 

• equitable moderate growth in all rural and urban areas 

• very restrictive growth outside of activity centres with more intense growth in 
major activity centres to achieve net Peninsula-wide moderate growth. 

Irrespective, the Panel finds that the built form frameworks proposed by the Structure Plans 
reflect the coastal context of both major activity centres.  While the proposed heights and 
setbacks may be considered underwhelming for major activity centres, enabling an 
additional two storeys in the commercial area of each centre (an additional three storeys in 
some locations), in centres with existing predominantly single storey built form provides 
capacity to double floorspace over the next 15 years.  While discretionary provisions may 
enable some additional space in some locations, any additional growth beyond the specified 
heights and setbacks would be negligible. 

The Panel therefore finds that heights and setbacks envisaged by the Structure Plans achieve 
the aspirations of the Localised Planning Statement and policy while enabling reasonable 
growth in the Hastings and Rosebud Activity Centres. 

(ii) Rosebud 

The Panel agrees with Mr McGurn that, given the Alesci property does not obscure the view 
line to Arthur’s Seat from the Skate Park, and being on the corner identified as a gateway 
entrance to the town, a modest taller built form could be considered. 

Regarding the additional DDO26 setbacks, the Panel does consider it odd that the residential 
part of an activity centre in GRZ would have more restrictive setbacks than Clause 55 
setbacks.  However, the Panel has already found that the Rosebud Structure Plan’s 
methodology is logically founded and makes no recommendation to vary it beyond what is 
specified in that Plan.  The Panel notes that the most restrictive DDO26 setback can only 
appropriately be applied as a discretionary provision because not every circumstance would 
require this setback. 

(iii) Hastings 

Some submitters thought Amendment C190 sought to increase existing building heights to 
three storeys.  This is not the case.  Before 27 March 2017, GRZ had a discretionary nine-
metre building height which enabled three storeys.  Since then, GRZ was changed to 
introduce a mandatory maximum building height of 11 metres (three storeys).  Amendment 
C190 seeks to reduce this height to eight and 10 metres in Areas 2 and 3 respectively.  The 
Panel supports reducing these building heights.  The mandatory 11-metre maximum building 
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height and lower discretionary heights will operate harmoniously together to achieve 
intended outcomes. 

The valued character of the town will be maintained by the generous upper level setbacks of 
up to nine metres, which will render the third levels less visible from the street.  While there 
is no evidence that increased built form would result in increased ‘wind tunnels’ for 
pedestrians at street level or adversely reduce sunlight, the generous setbacks can address 
any potential impacts.  The Panel notes that these matters would be considered through a 
planning permit when detailed plans and elevations are known. 

5.4 Conclusions 

The Panel concludes: 

• The exhibited building heights and setbacks are appropriate and justified. 
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6 Centre-specific issues 

6.1 Rosebud Activity Centre 

6.1.1 Boundary alignment 

(i) The issue 

The issue is whether the Activity Centre and precinct boundaries are appropriately set for 
Rosebud. 

(ii) Submissions 

Council submitted that the Activity Centre boundary has been adopted directly from the 
Rosebud Structure Plan.  It includes the Commercial 1 Zone land stretching along Point 
Nepean Road, the foreshore reserve and residential land north of the road, and residential 
land south of Point Nepean Road within a walkable 400 metres from the Commercial 1 Zone. 

A submitter residing in Warranilla Avenue requested that the Activity Centre boundary be 
realigned to include or exclude all the properties in Warranilla Avenue.  Their submission 
stated that excluding properties along the same street would impact its future character and 
property values. 

Council outlined how the Structure Plan nominated the east side of Ninth Avenue for 
medium density residential (up to three storeys) and the west side for avenue residential (up 
to two storeys).  Council proposed to change the precinct boundary alignment from what is 
shown in the Rosebud Structure Plan to include avenue residential on both sides of Ninth 
Avenue so that there was a consistent character on both sides.  Three Ninth Avenue 
residents opposed this precinct boundary realignment and submitted that their properties 
are low-lying and could accommodate three-storey development with little impact on 
surrounding properties. 

(iii) Discussion 

PPN58 includes criteria to assist Councils define activity centre boundaries through structure 
planning.  The Panel considers that the activity centre boundaries for the Hastings and 
Rosebud Activity Centres identified in their respective Structure Plans generally align with 
the criteria.  Each boundary considers, among other criteria, the location of commercial 
areas and land uses, the availability of strategic redevelopment sites (although not formally 
recognised), and land supply for the next 15 to 20 years.  The Panel finds that the Rosebud 
Activity Centre boundary alignment is based on sound planning principles. 

Regarding the Ninth Avenue precinct boundary, the Panel notes that the rationale for the 
location of the boundary was not provided in the Structure Plan.  The Panel believes that 
Council’s proposal to realign the boundary to the back of properties will reinforce the 
objective for this precinct, which is to maintain the two-storey low scale character of ‘The 
Avenues’. 
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(iv) Conclusions 

The Panel concludes: 

• The Rosebud Activity Centre boundary alignment is based on sound planning 
principles. 

• Realigning the precinct boundary at Ninth Avenue to nominate properties on both 
sides as ‘avenue residential’ (up to two storeys) would 
- better meet the urban design objectives of ‘The Avenue’ precinct 
- result in a better planning outcome. 

(v) Recommended actions 

While not formal recommendations, the Panel recommends the following actions: 

Before Council adopts Amendment C206, the Rosebud Activity Centre Structure 
Plan should be amended to: 

a) realign the ‘avenue residential’ precinct boundary to include properties on 
both sides of Ninth Avenue. 

6.1.2 Zones 

(i) The issue 

The issue is whether land in the Rosebud Activity Centre should be rezoned to something 
different to what is proposed by Amendment C206. 

(ii) Evidence and submissions 

Owners Corporation 15280 sought to rezone 18-20 Ninth Avenue from GRZ1 to C1Z.  It 
submitted that the subject land is land locked by C1Z and car park, isolated by the steep hill 
adjacent to it and experiences considerable adverse impacts from neighbouring commercial 
activity including late truck collections, car and patron noise and trespassers. 

Alesci sought to apply the Activity Centre Zone to the Rosebud Activity Centre.  It submitted 
that, alternatively, 1455-1465 and 1475 Point Nepean Road should be rezoned to C1Z or 
Mixed Use Zone.  Mr McGurn stated that Residential Growth Zone or Activity Centre Zone 
should be applied in areas subject to the GRZ because these two zones enable heights to be 
expressed in discretionary terms.  He added: 

This mandatory regime highlights the deficiencies of both the amendment in 
its current form and the application of the General Residential Zone in an 
activity centre where promotion of increased residential densities is sought to 
be achieved. 

Council responded that it only supported zones in the Rosebud Activity Centre which were 
contemplated or directed by the Structure Plan and that neither Plan identified the need for 
more commercially zone land.  Council added that rezoning proposals need to be carefully 
considered among broader policy implications to avoid unintended consequences. 

Accordingly, Council did not support rezoning 18-20 Ninth Avenue or 1455-1465 and 1475 
Point Nepean Road. 
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(iii) Discussion 

The Panel considers that 18-20 Ninth Avenue can no longer effectively meet its intended 
GRZ purposes.  The subject land is physically isolated from other GRZ land and should be 
considered as a candidate for C1Z through a separate strategic planning process.  C1Z exists 
on surround land between the subject land and Nepean Highway.  The Panel does not 
support rezoning the land through Amendment C206 because it may transform the 
Amendment beyond its intent. 

Rezoning the Rosebud Activity Centre to the Activity Centre Zone which neutrally translates 
existing and exhibited provisions would not transform Amendment C206.  The Activity 
Centre Zone enables provisions to be tailored for each defined precinct in the Rosebud 
Activity Centre through a single schedule.  However, preparing a schedule for this zone 
requires significant preparation and would unreasonably delay Amendment C206.  There is 
merit in considering this zone when reviewing each Structure Plan in the future. 

The Panel therefore does not support Amendment C206 rezoning land in the Rosebud 
Activity Centre beyond what was exhibited. 

(iv) Conclusions 

The Panel concludes: 

• 18-20 Ninth Avenue or 1455-1465 and 1475 Point Nepean Road should not be 
rezoned through Amendment C206. 

• 18-20 Ninth Avenue should be considered as a candidate for C1Z through a separate 
strategic planning process. 

• There is merit in considering the Activity Centre Zone for both major activity centres 
when reviewing each Structure Plan in the future. 

6.1.3 Access ways 

(i) The issue 

The issue is whether certain access ways in the Rosebud Structure Plan should be identified, 
and if so, how they should be shown. 

(ii) Submissions 

Paralia and Aldi stores objected to the depiction of vehicular access ways affecting their 
properties in Figures 6 and 9 of the Rosebud Structure Plan.  They were concerned that the 
depictions of ‘vehicle linkages’ through their land were not strategically explained and may 
be used against any future development of their land or be used to compulsorily acquire the 
land in the future. 

Aldi submitted that it had recently constructed car parking areas according to an amended 
planning permit endorsed on 23 May 2017.  The amended permit replaced a two-way 
vehicle access link between Nepean Highway and McCombe Street with car parking.  The 
resulting vehicle link is internal to the site, for use by Aldi customers and not a public road.  
Aldi submitted that thirty-five car spaces were now located where the Structure Plan shows 
a ‘key vehicle linkage’.  It submitted that a Public Acquisition Overlay was the appropriate 
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mechanism to use to create a public road and as the vehicular link could not be delivered as 
depicted in the Structure Plan, it should be deleted from figures 6 and 9 of the Structure 
Plan.  In the case the link was not removed, it should be identified as ‘existing indicative 
access’. 

Paralia submitted that Figure 9 of the Structure Plan showed a ‘secondary access-way’ 
through the middle of a recently constructed building on their property.  It also showed two 
smaller buildings instead of what currently exists.  It submitted that this part of the 
amendment could not be justified and should be removed. 

In its response, Council acknowledged that the text of the Structure Plan did not explain the 
basis for the two depictions.  Council confirmed that it did not intend the linkages to be set 
aside for a public road or for future acquisition. 

Council proposed to: 

• replace the annotation ‘key vehicle linkage’ through the Aldi land, with ‘existing 
indicative location of vehicle linkage through private carpark’ 

• in the case of the ‘secondary access-way’, remove the arrow head and replace the 
existing annotation with ‘in the event of future redevelopment, provide an 
alternative secondary access to Point Nepean Road where possible’  

The other figures and plans which depict or impute the linkages/access-ways would also 
need to be modified accordingly. 

(iii) Discussion 

The Panel acknowledges the concerns of Aldi and Paralia about linkages shown over their 
land and the potential impacts these could have on their future development.  In the case of 
Aldi, the Structure Plan is depicting an existing condition where there is already a vehicular 
link through the property.  The Panel supports Council’s proposal to amend the relevant 
figures and annotation in the Structure Plan. 

Regarding the east-west ‘secondary access-way’ shown going through the Paralia land, the 
Panel does not believe this link should be removed from the Structure Plan as it depicts a 
preferred future built form for this part of the town. 

(iv) Conclusions 

The Panel concludes: 

• The Rosebud Structure Plan should be changed to: 
- identify the existing indicative location of vehicle linkage through the Aldi private 

carpark 
- note that in the event of future redevelopment, an alternative secondary access 

to Point Nepean Road should be provided where possible. 

(v) Recommended actions 

While not formal recommendations, the Panel recommends the following actions: 

Before Council adopts Amendment C206, the Rosebud Activity Centre Structure 
Plan should be amended to: 
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a) replace ‘key vehicle linkage’ with ‘existing indicative location of vehicle 
linkage through private carpark’ in the relevant figures depicting 
linkages/access-ways 

b) remove the arrowhead pointing to the Aldi property and replace the existing 
annotation for secondary access-way with ‘in the event of future 
redevelopment, provide an alternative secondary access to Point Nepean 
Road where possible’ in the relevant figures depicting linkages/access-ways. 

6.2 Hastings Activity Centre 

(i) The issue 

The issue is whether the Hastings Structure Plan correctly identifies 11 Albert Street, 
Hastings. 

(ii) Submissions 

Council submitted that a vacant parcel of land at 11 Albert Street zoned GRZ and next to an 
existing carpark has been incorrectly identified in the Hastings Structure Plan as a carpark 
instead of residential land.  It clarified that the land was not an at-grade carpark and the 
Structure Plan did not intend for it to become a car park. 

JH&H Waterhouse Pty Ltd (Waterhouse) submitted that the Hastings Structure Plan and 
associated background reports did not justify the land being used for a car park.  It 
submitted that the land may have been shown as a car park due to a statutory condition of 
planning permit 8366 issued in 1993 as part of a development at 88 High Street, Hastings.  At 
the Hearing, Mr Philip Walton, representing Waterhouse, requested that the Structure Plan 
be amended to correctly show the land as a residential lot on all the affected maps. 

Council supported the request and suggested that the Panel make the following 
recommendation: 

Prior to Council adopting Amendment C190, the Hastings Town Centre 
Structure Plan be amended to replace the ‘At-grade carpark’ designation 
attributed to the land at 11 Albert Street on each of the framework plans 
(pages 7, 26, 27, 36, 37, 50 and 51) with the colour coding to indicate 
‘Residential’  

Council noted that accepting such a recommendation would not waive any requirement or 
permit condition applying to 11 Albert Street associated with the permit for 88 High Street.  
In response to a question from the Panel, Mr Walton considered that changes specified in 
Council’s proposed recommendation would resolve the issue raised in the Waterhouse 
submission. 

(iii) Discussion 

The Panel acknowledges Council’s support to identify 11 Albert Street as residential land 
throughout the Hastings Structure Plan and Mr Walton’s positive response. 

The Panel supports this outcome, agrees with Council’s proposed recommendation and 
considers the matter resolved. 
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(iv) Conclusion 

The Panel concludes: 

• The Hastings Structure Plan should be amended to show 11 Albert Street, Hastings 
as residential land. 

(v) Recommended actions 

While not formal recommendations, the Panel recommends the following actions: 

Before Council adopts Amendment C190, the Hastings Town Centre Structure Plan 
should be amended to: 
a) replace the ‘At-grade carpark’ designation attributed to the land at 11 

Albert Street on each of the framework plans (pages 7, 26, 27, 36, 37, 50 and 
51) with the colour coding to indicate ‘Residential’. 

6.3 Other matters 

Several submissions raised issues related to views, privacy, parking, tree removal, sewage 
odour. 

The Panel reviewed the Hastings Structure Plan Transport Planning Recommendations report 
prepared by Maunsell Australia and Rosebud Activity Centre and Foreshore Area – Transport, 
Movement and Infrastructure report prepared by Arup.  Based on these reports, the Panel is 
satisfied that traffic and parking matters can be adequately addressed in the future. 

Privacy, tree removal and matters of this detail are generally considered by Council when 
assessing a planning permit application when relevant details are known.  The GRZ applies to 
a significant proportion of each activity centre therefore an exhaustive list of objectives and 
standards in Clause 55 (ResCode) will need to be met and addressed respectively.  
Amendments C190 and C206 will provide a robust strategic planning framework for 
considering more detailed issues through future permit applications. 

The Panel notes that the Victoria Planning Provisions do not enable the Mornington 
Peninsula Planning Scheme to regulate views from private dwellings.  Odours such as those 
related to sewage are considered and addressed through processes beyond the scope of the 
Planning and Environment Act 1987. 

(i) Conclusions 

The Panel concludes: 

• Traffic and parking in the Hastings and Rosebud Activity Centres can be satisfactorily 
addressed in the future. 

• Amendments C190 and C206 will provide a robust strategic planning framework for 
considering more detailed issues through future permit applications. 
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6.4 Form and content of the Amendment 

Submissions raised issues related to the form and content of the Amendment: 

• whether building heights should be expressed through GRZ schedules of through 
DDO schedules 

• whether the Activity Centre Zone should be applied instead of a suite of zones and 
overlays. 

(i) Building heights 

Council submitted that Amendment VC110 changed GRZ by introducing a default mandatory 
maximum building height of 11 metres.  The Ministerial Direction on the Form and Content 
of Planning Schemes states that the GRZ schedule must not specify a height and number of 
storeys lower than the height and number of storeys in the zone.  To achieve mandatory 
heights lower than the default GRZ, Council submitted that it no longer sought to apply GRZ 
schedules and instead specify lower mandatory heights through DDO26 and DDO27. 

From a form and content perspective, the Panel agrees with using DDO schedules to specify 
the building heights subject to being expressed as specified in PPN60.  The Panel has already 
determined that there is insufficient basis to apply them as mandatory provisions and 
therefore does not support using the DDO schedules for the sole purpose of achieving a 
parallel outcome which normally conflict with the Ministerial Direction. 

The Panel concludes: 

• It is appropriate to express discretionary heights in DDO26 and DDO27 instead of 
General Residential Zone Schedules. 

• If height is measured in storeys, it should be expressed in addition to a preferred 
height provision of metres. 

(ii) Expression of provisions in DDO schedules 

Amendments C190 and C206 were authorised subject to the following condition: 

Council should consider redrafting the Design and Development Overlay of this 
amendment and Amendment C206 in a similar manner to improve clarity in 
Council’s planning scheme and interpretation of the mandatory requirements. 

The parent DDO clause: 

A permit may be granted to construct a building or construct or carry out 
works which are not in accordance with any requirement in a schedule to this 
overlay, unless the schedule specifies otherwise. 

This requires a planning authority to add the words ‘A permit cannot be granted to vary this 
requirement’ to mandate a provision and make it statutorily robust.  While this does not 
align with good drafting principles, there is little alternative until the parent DDO clause is 
amended.  The Panel cannot formally recommend a change to the Victoria Planning 
Provisions. 
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(iii) Defining terms 

At the Hearing, Charter Hall submitted that the terms ‘frontage’ and ‘architectural features’ 
should be defined.  It referred to a Supreme Court Decision3 which concluded that an 
architectural feature can be functional and aesthetic. 

Council responded that there is no need to define architectural features and that the 
definition itself may create conflicting interpretations.  It added that the common meaning 
for ‘frontage’ will be applied – direct abuttal to the road boundary. 

The Panel agrees with Council’s submission on this matter.  Terms in planning schemes have 
their ordinary meaning4 unless they are specifically defined. 

(iv) Activity Centre Zone 

PPN60 identifies the Activity Centre Zone as the preferred tool to guide and facilitate the use 
and development of land in an activity centre.  It nominates the DDO for implementing 
discretionary and mandatory building heights and setbacks on an interim basis or at 
neighbourhood centres.  The Panel considers that the Hastings and Rosebud Major Activity 
Centres are clear candidates for the Activity Centre Zone. 

Applying purpose-defined planning provisions through an Activity Centre Zone schedule 
would ensure that each centre is not affected by state-based changes to other planning 
scheme zones.  For example, Amendment VC110 introduced mandatory provisions to 
approximately 55 and 80 per cent of the Hastings and Rosebud Activity Centres respectively 
even when such provisions may not have been justified or appropriate. 

The Panel would have normally recommended that the proposed provisions and the Panel’s 
recommended changes be neutrally translated into an Activity Centre Zone schedule for 
both centres.  However, it is conscious that this exercise would take some time and 
Amendments C190 and C206 should progress without unnecessary delay. 

The Panel concludes that the Activity Centre Zone should be considered when the Hastings 
and Rosebud Structure Plans are reviewed. 

 

                                                      
3 SGRC Pty Ltd v Melbourne City Council & Ors 21 May 2014. 
4 As defined by the Macquarie Dictionary. 
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Appendix A Submitters 
 

Amendment C190 submitters 

No Submitter No Submitter 

1 Barry and Cheryl Slocombe 5 Ronald and Chris Daly 

2 Craig and Dorith Freeman 6 Jade Barker 

3 Andrew Giles and Andrew Iacuone 7 JH & H Waterhouse Pty Ltd 

4 South East Water   

Amendment C206 submitters 

No Submitter No Submitter 

1 Owners Corporation 15280 22 Angelo Scaringi 

2 Ray Gibb 23 Frank Scaringi 

3 no submission recorded 24 Con Poulopoulos 

4 Rafic Dimachki 25 Anne Quince 

5 Peter Fahl 26 Charter Hall 

6 Patricia Smith 27 Mario Scaringi 

7 Gail Penny 28 Southern Cross Care (Vic) 

8 Graeme Shaw  29 S and G Ielo 

9 W I and L J Gresswell  30 Sally Nowlan 

10 Tracy Haritopoulos 31 Guiseppina DiMichelle 

11 Terry Sposato  32 Tamara Hicks 

12 Debra and Philipp Lam 33 Rhonda Austin 

13 Johnny and Piera Sposato  34 South East Water 

14 Peter Constantinidis 35 Luciano Ioan 

15 Greg Andronakos  36 Steven Cobelli  

16 Spiros Haritopoulos 37 First Maroona  

17 George Pattas 38 no submission recorded 

18 Paralia Investments Pty Ltd  39 Alesci Investments Pty Ltd 

19 Kaye Longman 40 Joseph Librandi 

20 Debbie Peters  41 Kaye Almond 

21 Kelvin and Christine Prior 42 Aldi Stores 
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Appendix B Document list 

No. Description Tabled by 

10 July 2017 

1 Rosebud new dwelling & objections map and table Council 

2 Hastings new dwelling & objections maps and table Council 

3 Submission – Part B  Council 

4 Planning Practice Notes 59 and 60 Council 

5 Mornington Peninsula Planning Scheme Clauses 11, 21 and 22  Council 

6 Mornington Peninsula Localised Planning Statement 2014 Council 

7 Southern Regional Housing Statement April 2006 Council 

8 Hastings and Rosebud housing capacity analysis Council 

11 July 2017 

9 Submission  Mr D Perry 

10 Photo of view from lounge room Mr D Perry 

11 Submission on behalf of Aldi Ms R Davidov 

12 Permit Amendment P03/0494.03 Ms R Davidov 

13 Plan showing access way Ms R Davidov 

14 Secondary consent application P03/0494.04 Ms R Davidov 

15 VCAT DNA Property Group v Brimbank CC (2008) Ms R Davidov 

16 VCAT WatDev9 Pty Ltd v Stonnington CC (2011) Ms R Davidov 

17 Submission – Paralia Investments Ms S Porritt 

18 Submission  Mr C Poulopoulos 

19 USB with photos Mr C Poulopoulos 

20 Submission on behalf of Alesci Investments Pty Ltd Mr B Chessell 

21 Submission – JH & H Waterhouse Pty Ltd Mr P Walton 

22 Shire of Hastings Permit no 8366 Mr P Walton 

12 July 2017 

23 Aerials showing 20-metre setbacks Council 

24 Four storey approved development at McCombe Street Council 

25 Submission – Charter Hall  Mr S Siritzky 

26 SGRC Pty Ltd v Melbourne CC & others Mr S Siritzky 

27 Submission – First Maroona Pty Ltd Ms E Marson 

28 Submission – Mercy Health Mr M Meyer 
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No. Description Tabled by 

18 July 2017 

29 Submission – Closing Council 
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Appendix C Panel recommended provisions 

Design and Development Overlay Schedule 26 

Design and Development Overlay Schedule 27 
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 SCHEDULE 26 TO THE DESIGN AND DEVELOPMENT OVERLAY 

Shown on the planning scheme map as DDO26. 

ROSEBUD ACTIVITY CENTRE 

 

Map 1 - separates DDO26 in two categories, as per Column 1 of the Height and Setbacks 

Requirements Table below. 

1.0 Design objectives 

▪ To ensure that development makes a positive contribution to the low scale, coastal 

character of the Rosebud Activity Centre. 

▪ To ensure that development enhances the unique character of Point Nepean Road, 

including the scale, shape and rhythm of built form and the variety of building heights, 

roof forms, setbacks and building designs. 

▪ To ensure development optimises principles of environmentally sustainable design. 

2.0 Buildings and works 

Permit required 

--/--/-- 

C206 

--/--/-- 

C206 

--/--/-- 

C206 

5 

5 
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The following general and mandatory requirements apply, as appropriate, to all buildings 

and works. 

Height and setback requirements 

▪ A building must not exceed the maximum building height and the number of storeys 

specified in Column 2 of the Table to this schedule.  The Area 5is requirement cannot 

be varied with a permit. This does not apply to: 

▪ architectural features, masts, building services or enclosed stairwells that do not 

exceed the required height limit specified in Column 2 by more than 4 metres.  The 

combined floor area of these features must not exceed 10% of the gross floor area 

of the top storey of the building. 

▪ A building should be setback to at least the distances specified in Column 3 of the Table 

to this schedule. 

▪ A building with a frontage to Point Nepean Road must have a setback from that road 

that is at least the distance specified in Column 3 of the Table to this schedule. This 

requirement cannot be varied with a permit. 

▪ Elevated balconies should be set within the principal façades.  

▪ A “roof deck”, being an area that is located above the upper storey of a building and that 

is designed and used as open space for any use in the building, should: 

▪ be setback at least 2 metres from the roof edge on all sides. 

▪ not include any structures or elements that exceed a height of 1.7 metres, apart from 

an access structure. 

▪ be accessed by a structure that does not enclose any useable floor space (other than 

for the purpose of access) and does not exceed 2.4 metres in height (measured from 

floor level at the point of access onto the roof deck). 

▪ not be located above any fourth storey of a building. 

 

In this Height and Setbacks Requirements Table, references to storeys do not include any basement. 

Column 1 

Areas 

Column 2 

Maximum building height 

Column 3 

Minimum building setback 

Area 1 14 metres (, comprising up to 4 

storeys) 

Minimum side setback for development 

fronting Point Nepean Road is zero. 

Any 3rd  storey: 

▪ 5 metres from any road reserve, except 

Wannaeue Place. 

▪ 9 metres from land in a residential zone. 

Any  4th storey: 

▪ 9 metres from Wannaeue Place and 

McCombe Street (between Boneo Road 

and Rosebrook Street) and Rose Avenue. 

▪ 20 metres from any other road or from 

land in a residential zone. 

Area 2 11 metres (, comprising up to 3 

storeys) 

Any 3rd storey: 

▪ 5 metres from any road reserve. 

▪ 9 metres from land in a residential zone. 

Area 3 11 metres (3 storeys) Minimum 10 metres from a Public Park and 

Recreation Zone. 

The requirements of standards A3 and B6 for 

minimum street setback cannot be varied with 

the permit. 
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Area 4 8 metres (2 storeys) Minimum 10 metres from a Public Park and 

Recreation Zone.  

Area 5 8 metres (2 storeys). This 

requirement cannot be varied with a 

permit. 

Minimum 10 metres from a Public Park and 

Recreation Zone. This requirement cannot be 

varied with a permit. 

3.0 Subdivision 

A permit is not required to subdivide land. 

4.0 Decision guidelines 

Before deciding on an application the responsible authority must consider: 

▪ The extent to which the application meets the objectives and directions of the Rosebud 

Activity Centre Policy (Clause 22.23). 

▪ Whether proposed buildings are compatible with and respect the character of 

neighbouring buildings within the same streetscape. 

▪ Whether proposed buildings obscure view lines from the public realm to Port Phillip or 

the foreshore. 

▪ Whether proposed buildings front adjoining streets and open space reserves, provide for 

continuous active frontages at ground level and for weather protection along key 

pedestrian links.   

▪ Not exceeding the number of vehicle access points to Point Nepean Road prescribed by 

traffic requirements. 

▪ The extent to which the design of buildings optimises principles of environmentally 

sustainable design. 

If an application includes a proposal for increased building heights, the responsible authority 

must also consider: 

▪ Site context and amenity of adjoining buildings. 

▪ Contribution of the proposal to the character of Rosebud. 

▪ Achieving excellence in architectural design.  

▪ Achieving heritage restoration and adaptive re-use, if applicable.  

▪ Enhancing the amenity of public land and open spaces.  

▪ Protection of views to the upper half of Arthurs Seat when viewed from the northern 

side of Point Nepean Road. 

▪ Protection of adequate solar access to public spaces including Wannaeue Place. 

5.0 Reference 

▪ Rosebud Activity Centre Structure Plan – September 2016. 
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 SCHEDULE 27 TO THE DESIGN AND DEVELOPMENT OVERLAY 

Shown on the planning scheme map as DDO27. 

 HASTINGS ACTIVITY CENTRE 

1.0 Design objectives 

▪ To ensure that development makes a positive contribution to the low scale, ‘country 

town on the coast’ character of the Hastings Activity Centre. 

▪ To ensure that development enhances the unique character of High Street, including the 

scale, shape and rhythm of built form and the variety of building heights, roof forms, 

setbacks and building designs. 

▪ To ensure that buildings along Queen, Church, Elizabeth and Herring Streets provide a 

sympathetic interface with residential development on the opposite side of those streets. 

▪ To ensure development optimises principles of environmentally sustainable design. 

▪ To encourage the rear or side elevation of buildings that open onto laneways or public 

spaces to have an ‘active frontage’ to these spaces. 

2.0 Buildings and works  

Permit required 

The following general and mandatory requirements apply to all buildings and works. 

General requirements 

▪ An application to construct a building that exceeds a building height of 7 metres should 

be accompanied by a site context and design response report that demonstrates how the 

proposal achieves the design objectives and the requirements of this schedule. 

▪ Buildings should be of a high quality in terms of architecture and urban design, make a 

positive contribution to the ‘country town on the coast’ character of High Street and 

reinforce that character in all other streetscapes. 

▪ Buildings should be designed to demonstrate respect for the existing scale and character 

of streetscapes when viewed from the pedestrian network. 

▪ Buildings should be designed to face all adjoining street and open space reserves and 

buildings should facilitate continuous active frontages at ground level and weather 

protection along key pedestrian links.   

▪ Buildings should be designed to minimise visual bulk to the street, with adequate 

detailing and articulation of facades, as well as an adequate use of materials and colours. 

▪ Buildings should be designed in a way that respects the view lines from the public realm 

to Western Port and the foreshore. 

▪ Buildings should be designed to minimise the visual exposure of car parking facilities to 

adjoining land, street reserves and other reserves.   

▪ Buildings should be oriented towards the foreshore environment, where applicable, to 

maximise opportunities for views over the foreshore and water, both at the ground level 

and upper level balconies. 

▪ A 'roof deck’, being an area that is located above the upper storey of a building and that 

is designed and used as open space for any use in the building, should: 

▪ be setback at least 2 metres from the roof edge on all sides. 

▪ not include any structures or elements that exceed a height of 1.7 metres, apart from 

an access structure. 

--/--/-- 
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▪ be accessed by a structure that does not enclose any useable floor space (other than 

for the purpose of access) and does not exceed 2.4 metres in height (measured from 

floor level at the point of access onto the roof deck). 

▪ Building frontages in the core retail areas and along main pedestrian links should have 

at least 75% ‘active’ frontages, to add to the activity and vitality of the streets. This can 

be achieved through design elements such as clear glazing, locating entrances off 

principal street spaces, providing balconies or terraces at the upper levels and others. 

▪ Minimise the width of driveway entrances and the visual impact of garage doors on 

building frontages.  

▪ Provide vehicle access from rear laneways wherever possible.  

 

Mandatory requirements 

Maximum building height 

▪ A building must not exceed the maximum building height of 11 metres, comprising up 

to 3 storeys.   

▪ The maximum height excludes architectural features with the aesthetic purpose only, to 

the satisfaction of the responsible authority.   

This requirement cannot be varied with a permit. 

Minimum building setback 

For any first (ground floor) and second storey the building must be setback at least: 

▪ 3 metres from Queen, Church and Elizabeth Streets. 
▪ 6 metres from Herring Street. 
For any third storey the building must be setback at least: 

▪ 5 metres from High Street. 
▪ 9 metres from Queen, Church, Elizabeth, Salmon and Herring Streets. 
▪ 3 metres from any other road reserves. 
▪ 9 metres from land in a residential zone. 
This requirement cannot be varied with a permit. 

3.0 Subdivision 

A permit is not required to subdivide land. 

4.0 Decision guidelines 

Before deciding on an application the responsible authority must consider: 

▪ The extent to which proposed buildings respect the preferred scale and form of 

development, particularly when viewed from the pedestrian network. 

▪ Whether proposed buildings are compatible with and respect the character of 

neighbouring buildings within the same streetscape. 

▪ Whether the design of public spaces increases the planting of indigenous vegetation. 

▪ Whether proposed buildings obscure view lines from the public realm to Western Port 

or the foreshore. 

▪ Whether the new development applies Safer Design Guidelines (Department of 

Sustainability and Environment, 2005) and the Crime Prevention through 

Environmental Design standards. 

▪ Whether the proposal applies Environmentally Sustainable Design and Water Sensitive 

Urban Design techniques. 

Before making any determination of an appropriate building height the responsible 

authority must consider: 

▪ The site context. 

--/--/-- 
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▪ Impact on development potential and amenity of adjoining buildings.   

▪ Impact on overall excellence in architectural design.  

▪ Implementation of environmental sustainability principles.  

▪ Achievement of heritage restoration and adaptive re-use, where applicable. 

▪ Any impact on the amenity of public land, where applicable.  

5.0 Reference 

▪ Hastings Town Centre Structure Plan - November 2014 --/--/-- 
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