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OPENING AND WELCOME

Meeting opened at 6.33pm
Chairperson – Cr Sarah Race
1.1

Acknowledgement of Country

Read by Cr Debra Mar
Mornington Peninsula Shire acknowledges and pays respect to the elders, families and
ancestors of the Bunurong/BoonWurrung people, who have been the custodians of this land
for many thousands of years. We acknowledge that the land on which we meet is the place
of age-old ceremonies, celebrations, initiation and renewal; and that the Bunurong/
BoonWurrung peoples’ living culture continues to have a unique role in the life of this region.
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PROCEDURAL MATTERS

Present
Cr Sarah Race (Chairperson)
Cr Susan Bissinger
Cr Antonella Celi
Deputy Mayor, Cr Lisa Dixon
Cr David Gill
Cr Debra Mar
Cr Kerri McCafferty
Cr Paul Mercurio
Cr Despi O'Connor
Mr John Baker, Chief Executive Officer
2.1

Apologies

Mayor, Cr Anthony Marsh
Cr Steve Holland
2.2

Disclosure of Conflicts of Interest Pursuant to Sections 126 – 131 of the Local
Government Act 2020

Nil.
2.3

Confirmation of Minutes

RECOMMENDATION
That the Minutes of the previous Planning Services Committee Meeting held on
23 November 2021, be confirmed.
COMMITTEE DECISION
Moved:
Seconded:

Cr O'Connor
Cr Bissinger

That the recommendation be adopted.
Carried Unanimously
Deputations
As this meeting was closed to the public in accordance with Part 12, section 395 of the Local
Government Act 2020, submitters who indicated they wished to speak in support of their
submissions were given the opportunity to provide a written submission. Copies of the
submissions were circulated to Councillors prior to the meeting. Where permission was
granted copies of these submissions have also been published on the website with these
minutes.
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STRATEGIC PLANNING REPORTS

3.1

Submission to the State Government's Inquiry into Apartment Design
Standards in Victoria
Prepared By

Christian Lynch, Senior Strategic Planner

Authorised By

Director - Planning and Infrastructure

Document ID

A10798526

Attachment(s)

1.

Submission to the Inquiry into Apartment Design
Standards (November 2021)

PURPOSE
The purpose of this report is to present the submission that was provided to the State
Government’s Inquiry into Apartment Design Standards in Victoria (the Inquiry) for adoption.
BACKGROUND
On 22 September 2021, the Mornington Peninsula Shire Council (Council) was invited to
make a submission to the State Government’s Inquiry into Apartment Design Standards in
Victoria. The Inquiry is being overseen by the Legislative Assembly Environment and
Planning Committee (the Inquiry Committee).
The Inquiry Committee’s terms of reference are to consider better apartment design
standards, in a global context including, but not limited to, an examination of the:
(a)

current apartment living standards in Victoria

(b)

improvements that can be made to the liveability in apartments and apartment building
developments, including communal areas

(c)

initiatives undertaken by other states or nations that have improved apartment design
standards.

The closing date for submissions was 31 October 2021. Following receipt and review of
submissions, officers understand that the Inquiry Committee intends to hold public hearings
in the coming months before reporting back to the Victorian Parliament on 30 June 2022 with
its findings and recommendations.
Upon request, the Inquiry Committee granted Mornington Peninsula Shire a two-week
extension to the submission closing date until 14 November 2021. Shire officers requested
this extension due to the relatively short timeframe to lodge submissions and the current
workload of Shire officers. The submission (Attachment 1) was provided to the Committee on
Friday, 12 November 2021.
DISCUSSION
The submission responded to items (a) and (b) of the Inquiry Committee’s terms of reference
and is based on an appreciation of:
•

The key strategic concerns of Council (as outlined in the recently adopted Council and
Wellbeing Plan 2021-2025 and other relevant plans, strategies and policies either
adopted or currently under development).
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•

The development context of the Mornington Peninsula and the role of apartments in
meeting housing needs of our local communities.

•

The operation of existing apartment standards within the Victoria Planning Provisions
(VPPs) as applied on the Peninsula.

•

Pending State Government-led improvements to the VPPs that relate to apartment
design.

The submission was developed with input from the Shire’s Strategic Planning, Development
Services and Community Wellbeing teams.
In summary, the submission welcomes recommendations from the Inquiry Committee that
seek to enhance the following aspects of apartment design:
•

Environmentally Sustainable Development (ESD)

•

Universal Design

•

health and wellbeing

•

housing diversity and affordability

•

neighbourhood and township character.

Each of these aspects have both direct and indirect implications for liveability –
improvements to which would assist the Shire in realising Council’s shared vision to make
the Mornington Peninsula a more liveable, sustainable, and inclusive place for all.
In identifying and substantiating these desired outcomes, the submission notes the Shire’s
wide range of strategic work that demonstrates Council’s strong commitment to these
priorities.
ISSUES
The cover letter to the submission identifies that the submission reflects the views of Shire
officers, and that the submission is subject to Council adoption in December 2021.
OFFICER DIRECT OR INDIRECT INTEREST
No person involved in the preparation of this report has a direct or indirect interest requiring
disclosure.
CONCLUSION
Officers have prepared and lodged a submission to the State Government’s Inquiry into
Apartment Design Standards in Victoria (Attachment 1). The submission is based on an
appreciation of Council’s key strategic concerns, the Mornington Peninsula’s policy and
development context, and the operation of, and pending improvements to relevant planning
provisions. The submission welcomes enhancements to apartment design standards that
address ESD, Universal Design, health and wellbeing, housing diversity and affordability,
and neighbourhood and built form character.
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RECOMMENDATION
That the Planning Services Committee adopts the submission to the State Government’s
Inquiry into Apartment Design Standards in Victoria contained in Attachment 1 to this report.
COMMITTEE DECISION
Moved:
Seconded:

Cr McCafferty
Cr Bissinger

That the recommendation be adopted.
Carried Unanimously
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PLANNING SCHEME AMENDMENT REPORTS

4.1

Planning Scheme Amendment C275 - Adoption
Prepared By

Emrys Williams, Strategic Planner

Authorised By

Director - Planning and Infrastructure

Document ID

A10758012

Attachment(s)

1.
2.
3.
4.
5.

Exhibited Version of Amendment C275
Panel Report
Final Version of Amendment C275 for Adoption
Rye Urban Design Guidelines (Mornington Peninsula
Shire, 2020)
Rye Township Plan (REALM Studios, 2020)

PURPOSE
The purpose of this item is to present the Panel Report for proposed Amendment C275morn
(Amendment C275) to the Mornington Peninsula Planning Scheme (Planning Scheme), and
recommend that the amendment be adopted, subject to changes recommended by the
Panel, and submitted to the Minister for Planning for approval.
BACKGROUND
Amendment C275 seeks to give statutory effect to the Rye Urban Design Guidelines
(adopted by Council in July 2020) and Rye Township Plan (adopted by Council in December
2017) (see Attachments 4 and 5). The amendment applies to land in and around the
commercial area of Rye and aims to ensure the low scale character of the township is
maintained and that a sustainable and clear vision for future growth is established.
In summary, Amendment C275 proposes to:
•

Introduce the Design and Development Overlay – Schedule 58 (DDO58) to the
commercial core of the Rye township. Proposed DDO58 contains built form provisions
regarding maximum building heights, setbacks, materials and interfaces with the public
realm.

•

Rezone General Residential Zone (GRZ1) land within the commercial core to Mixed
Use Zone (MUZ) and Commercial 1 Zone (C1Z), specifically:
o

GRZ1 land along Nelson Street, Grace Street and Hunt Avenue to the MUZ

o

GRZ1 land along Dundas Street and Nelson Street to C1Z

o

GRZ1 portions of both the Rye Hotel site at 2415 Point Nepean Road and 2447
Point Nepean Road to C1Z (to correct anomalies to ensure zoning is consistent
across this land).

•

Delete Design and Development Overlay – Schedule 1 from the land proposed be
rezoned to MUZ and C1Z as DDO58 is proposed to now cover this land.

•

Modify the local Activity Centres policy to ensure there are no inconsistencies between
the local policy and the proposed controls.
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Modify the Operational Provisions policy to include the Rye Urban Design Guidelines
and Rye Township Plan as Background Documents.

A copy of the exhibited version of the amendment is contained in Attachment 1 of this report.
Exhibition
Amendment C275 was exhibited for six weeks from 11 February 2021 to 28 March 2021.
Five submissions were received, three of which raised concerns with the amendment. These
concerns are summarised as follows:
•

Request for discretionary height controls in Precinct 3 (Civic Core) rather than the
proposed mandatory maximum building height

•

Concern that rezoning from C1Z to MUZ is a ‘downgrade’ to the land.

•

Request to exclude land bound by Hunt Avenue, Grace Street and Ozone Street from
rezoning from GRZ1 to MUZ.

•

Request for the inclusion of controls relating to muted materiality/colour finishes and
references to universal design.

On 15 June 2021, Council resolved to refer these submissions (which could not be resolved)
to an independent Planning Panel for review and recommendations.
DISCUSSION
The Panel hearing was held online on 10 August. In addition to Council, three submitters
presented at the hearing – two against the amendment and one in support.
The Panel Report was received by Council on 20 September 2021 (Attachment 2). Overall,
the Panel determined that Amendment C275 is ‘well founded and strategically justified and
should proceed subject to addressing the more specific issues raised in submissions’
(page i).
The Panel stated that the amendment is “forward looking and aims to achieve orderly
planning by anticipating growth and implementing planning controls to protect township
character”, noting that it “contributes to a holistic approach to township planning, which the
Panel commends” (page i).
DDO58 and mandatory controls
Importantly, the Panel recognised that the “Mornington Peninsula Localised Planning
Statement explicitly requires planning to recognise, maintain and enhance the special values
of Mornington Peninsula, and encourages consideration of mandatory provisions where
necessary and justified” (page i).
In this regard, the Panel supports Council’s proposed mandatory height and setback controls
for most of the town centre, i.e. Precincts 1 (Commercial Spine) and 2 (Residential
Periphery). The Panel was convinced by Council’s argument that Rye is a sensitive coastal
township and is highly susceptible to inappropriately scaled development that can detract
from the low scale character of the township. The proposed mandatory controls will
effectively ‘cap’ development within the township to a maximum building height of three
storeys (11.5 metres) and a mandatory upper level setback of at least three metres from the
street.
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The Panel found, however, that mandatory provisions are “not necessary or strategically
justified to achieve the desired outcomes for Precinct 3 (Civic Core)” (page i). The Panel
noted that Planning Practice Notes 59 and 60 emphasise that mandatory provisions should
only be applied in circumstances where it can be clearly demonstrated that discretionary
provisions are insufficient to achieve desired outcomes. In the case of Precinct 3, the Panel
determined that that discretionary height provisions are more suitable as they:
•

“will provide greater flexibility to accommodate contextual variations and innovative
design in the relatively small civic focused precinct within the broader commercial core

•

will not undermine Rye’s predominantly low coastal built form setting” (page ii).

During the Hearing, Council submitted to the Panel that if discretionary controls were to be
applied to Precinct 3, any development greater than the preferred three storey maximum
building height should be subject to additional criteria regarding sightline tests from the Rye
Pier and foreshore to ensure that views to the vegetated backdrop of Rye are retained. In
favouring discretionary controls, the Panel concurred that clear design objectives and
specific requirements should be included for this precinct, and recommended that “further
guidance should be provided on the location and visual assessment of key viewpoints from
the Rye pier and foreshore, as appropriate” (page ii).
The Panel supports the requirements Council proposed around overshadowing, amenity
impacts and interfaces with the public realm to ensure that development which exceeds three
storeys can still achieve appropriate outcomes within the surrounding context.
The Panel also suggested some revisions to the drafting of DDO58 to improve the readability
and interpretation of provisions contained within it. Recommended changes include providing
consistent terminology, displaying the built form controls in a table and adding specific
guidance around preferred materiality for buildings.
It is noted that the Panel recommended that specific ResCode (i.e. Clause 55) standards
regarding street setbacks, overlooking and overshadowing be referenced in the schedule’s
design requirements where new development would be adjacent to residentially zoned land.
Officers have drafted the DDO58 such that these standards are explicitly built into the
schedule as opposed to only refenced. This revised drafting approach is to ‘future proof’ the
schedule in the event that ResCode standards are relocated or varied by any subsequent
Ministerial amendment to the Victoria Planning Provisions that might otherwise confuse how
development requirements in the DDO58 are to be interpreted and applied.
On balance, Mornington Peninsula Shire (Shire) officers support the Panel’s findings and
recommendations regarding DDO58. Officers are satisfied that the Panel’s recommended
changes strike an appropriate balance between mandatory and discretionary design controls
to protect what the Panel explicitly recognises is a ‘sensitive’ and ‘unique’ coastal location
with a ‘predominantly low built form across the entire township’ (page 11). Officers accept
that the recommended discretionary controls within the Civic Core are supported by
sufficiently clear and robust requirements that will guide decision-making to ensure the
character and amenity of the area are protected.
A final revised version of DDO58 that accords with the Panel’s recommendations is
appended at Attachment 3.
Rezonings
The Panel also supports the proposed rezoning components of the amendment, stating that
“the Panel is satisfied that the proposal represents appropriate and orderly planning to allow
the town to transition as envisaged by the Rye Township Plan, Activity Centres Strategy and
Mornington Peninsula Shire Council
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Housing Strategy” (page 24). As such, no changes are proposed to the amendment’s
rezonings as originally exhibited.
Policy
Noting that local policy within the Planning Scheme was translated to the new Planning
Policy Framework (PPF) by Ministerial Amendment C279 just prior to the Panel hearing, the
Panel recommended that the amendment documentation be reviewed to ensure that relevant
content of the exhibited changes to (now former) Clause 22.02 (Activity Centres) be
accurately reflected in the new PPF format. Officers support this recommendation and have
updated the amendment documentation accordingly (see Attachment 3).
Background documents
Finally, the Panel noted that Amendment C275 did not seek to make the Rye Urban Design
Guidelines (Mornington Peninsula Shire, 2020) or Rye Township Plan (REALM Studios,
2020) either background or incorporated documents to the Planning Scheme. The Panel did
not make any recommendations as to whether or how these documents should be
referenced in the Planning Scheme. As the strategic basis of the amendment, officers
recommend that both documents be listed as Background Documents at Clause 72.08 of the
Planning Scheme; an approach that is consistent with Planning Practice Note 13. The
amendment documentation in Attachment 3 has been updated to reflect this change.
ISSUES
Adoption of the amendment
Pursuant to section 27 of the Planning and Environment Act 1987, the Committee must
consider the Panel’s report before deciding whether to adopt the amendment with or without
changes.
As previously outlined, officers have reviewed the Panel report and support all
recommendations on the basis that they are reasonable, justified and do not alter the intent
of Amendment C275. The updated amendment documents reflecting the Panel’s
recommendations are contained in Attachment 3 of this report.
OFFICER DIRECT OR INDIRECT INTEREST
No person involved in the preparation of this report has a direct or indirect interest requiring
disclosure.
CONCLUSION
The Panel that reviewed Amendment C275 and associated submissions concluded that the
amendment is well founded, strategically justified and should be adopted subject to
recommended changes. On balance, Shire officers support the Panel’s recommendations
which strike an appropriate balance of mandatory and discretionary design controls,
supported by clear and robust built form requirements to guide decision-making. The Panel’s
recommended changes support Council’s goal of protecting the sensitive and unique coastal
township of Rye from inappropriate development.
Deputations
•

Mr Tim Keating (Submitter)

•

Mr Robert Williams, Human Habitats (representing the Applicant).
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RECOMMENDATION
That the Planning Services Committee:
1.

Receives and considers the Panel report dated 20 September 2021 for Amendment
C275morn (Attachment 2) pursuant to section 27 (1) of the Planning and Environment
Act 1987 (the Act).

2.

Adopts Amendment C275morn pursuant to section 29 (1) of the Act generally in
accordance with the documents contained in Attachment 3 of this report.

3.

Submits the adopted Amendment C275morn to the Minister for Planning for approval
pursuant to section 31 (1) of the Act.

4.

Provides written notice to all submitters to Amendment C275morn of the Committee’s
resolution.

5.

Authorises the Director of Planning and Infrastructure to make administrative and/or
editorial changes to documents contained in Attachment 3, as required, before
submitting Amendment C275morn to the Minister for Planning for approval.

COMMITTEE DECISION
Moved:
Seconded:

Cr Bissinger
Cr Celi

That the Planning Services Committee:
1.

Receives and considers the Panel report dated 20 September 2021 for
Amendment C275morn (Attachment 2) pursuant to section 27 (1) of the Planning
and Environment Act 1987 (the Act).

2.

Adopts Amendment C275morn pursuant to section 29 (1) of the Act generally in
accordance with the documents contained in Attachment 3 of this report.

3.

Submits the adopted Amendment C275morn to the Minister for Planning for
approval pursuant to section 31 (1) of the Act.

4.

Provides written notice to all submitters to Amendment C275morn of the
Committee’s resolution.

5.

Authorises the Director of Planning and Infrastructure to make administrative
and/or editorial changes to documents contained in Attachment 3, as required,
before submitting Amendment C275morn to the Minister for Planning for
approval.

Part B
That the Rye Township Plan be brought to a Council briefing for further discussion
and decisions around the non-planning components and in particular the future road
configuration for Point Nepean Road, Rye.
Carried
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Planning Scheme Amendment C286 - Sorrento Town Centre
Prepared By

Christian Lynch, Senior Strategic Planner

Authorised By

Director - Planning and Infrastructure

Document ID

A10798334

Attachment(s)

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

Ocean Beach Road Sorrento Built Form Review
(November 2021)
Current DDO28
Amendment C286morn - Explanatory Report
Amendment C286morn - Instruction Sheet
Amendment C286morn - Revised DDO28
Amendment C286morn - New DDO Map22
Amendment C286morn - DDO Deletion Map22
Amendment C286morn - Clause 72.04s
Amendment C286morn - Clause 72.08s
Amendment C286morn - Clause 74.01s
Amendment C242morn - Explanatory Report
Amendment C242morn - Instruction Sheet
Amendment C242morn - DDO28 with extended expiry
Letter from the Minister for Planning (17 January 2018)
Ocean Beach Road Sorrento Commercial Precinct
Heritage Policy (September 2015)

PURPOSE
The purpose of this report is to:
•

Present the Ocean Beach Road Built Form Review (November 2021), (the Review)
(Attachment 1) to the Planning Services Committee (the Committee) for adoption.

•

Seek approval to request Ministerial authorisation for proposed Mornington Peninsula
Planning Scheme (Planning Scheme) Amendment C286morn (Amendment C286)
(Attachments 3-10) to implement the Review.

•

Seek approval to request a Ministerial Amendment for proposed Planning Scheme
Amendment C242morn (Amendment C242) (Attachments 11-13) to extend the expiry
date of Design and Development Overlay – Schedule 28: Ocean Beach Road
Commercial Precinct) (DDO28).

BACKGROUND
The Review was prepared by Urban Design Pty Ltd and provides the strategic justification to
apply permanent mandatory design controls to land in the Ocean Beach Road commercial
precinct of Sorrento.
The Review was prepared in response to the Minister for Planning’s (the Minister) conditional
approval of Planning Scheme Amendment C204. Amendment C204 implemented the Ocean
Beach Road Commercial Precinct Sorrento Heritage Policy (September 2015) (Attachment
15) by applying DDO28 (Attachment 2) to land within the Ocean Beach Road commercial
precinct. DDO28 contains mandatory building height and setback requirements.
The Minister approved Amendment C204 on 17 January 2018 on the condition that DDO28
was applied on an interim basis until 19 January 2019 (Attachment 14). This condition was
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imposed because the Minister was not satisfied that sufficient strategic work and testing
(including 3D modelling) had been provided to warrant permanent mandatory controls.
The Minister granted an 18-month expiry for the interim overlay to allow Council time to
undertake the necessary further work to justify permanent controls, recommending that
Council consider comments from the Panel for Amendment C204 regarding the application of
mandatory controls in activity centres.
It is noted that, at Council’s request, the expiry date of DDO28 was further extended to
31 January 2022 by Ministerial Amendment C268morn to allow additional time to complete
the Review.
The strategic work to justify permanent mandatory controls for the Ocean Beach Road
commercial precinct is now presented to the Committee in the form of the Review
(Attachment 1).
Proposed Amendment C286morn seeks to implement the findings of the Review with a
revised permanent DDO28 (Attachments 3-10), whilst proposed Amendment C242morn
(Attachments 11-13) seeks to extend the expiry of the existing interim overlay by an
additional 18 months to 31 July 2023. This extension is required to ensure that the interim
DDO28 remains in place until the formal Planning Scheme processes to implement the
permanent controls under Amendment C286morn is completed.
The Review and Amendments C286morn and C242morn are discussed in detail below.
DISCUSSION
Ocean Beach Road Sorrento Built Form Review (November 2021)
The Review study area is defined in Figure 1.
Figure 1: Study area

Overall, the Review identifies several factors that should influence design controls in DDO28.
These include:
•

achieving a well-proportioned street cross-section

•

an analysis of the height and character of existing heritage built form
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•

the stated desire to retain views to the bay to the east and dunes to the west

•

the stated objective of retaining centres on the Mornington Peninsula that are distinct in
character from those in metropolitan Melbourne

•

the desire to retain the two storey character of Ocean Beach Road

•

the need to accommodate future growth.

The Review includes 3D modelling and built form testing of various setbacks, heights and
building envelopes as viewed from several different positions throughout the commercial
precinct. The modelling and testing were conducted by Council in partnership with the
Department of Environment, Land, Water and Planning (DELWP) using the Vic3D program.
Based on the outcomes of modelling and testing, the Review recommends that a mandatory
three-storey height limit be imposed for the precinct, with the third storey to be recessed from
the street frontage. To achieve the preferred built form outcomes identified in the Review,
updates are proposed to the extent of land to which DDO28 currently applies and the
composition of sub precincts, design objectives and the schedule’s building height and
setback requirements.
Revised extent of DDO28 and sub precincts
The Review recommends extending the application of DDO28 and re-aligning sub precinct
boundaries as shown in Figure 2 and Figure 3.
Figure 2: Original extent of DDO28
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Figure 3: Proposed revised extent of DDO28

Land covered
by DDO10

Some properties are proposed to be removed from the revised DDO28 as they are
residential properties and are considered anomalies within the precinct. These properties do
not have direct frontage to Ocean Beach Road and should not be subject to the same
planning controls. The Review recommends that the precinct boundaries be refined as
shown in Figure 3 to accurately reflect the existing extent of the commercial area.
Additionally, the Review recommends that the north-west sub precinct be expanded to
include properties that are currently within DDO10 – Ocean Beach Road, Sorrento (see
Figure 3). This will require the removal of the existing DDO10 as part of Amendment C286 to
avoid any unnecessary duplication of controls. The maximum building height in this area is
proposed to be 12 metres, with upper level setbacks (four metres from ground level
interface). Similarly, a front setback of five metres is also proposed to retain the landscaped
front garden appearance of this particular section of the streetscape. This area contains a
cluster of the oldest commercial buildings in Sorrento and therefore requires a nuanced
approach to ensure that future development respects this character.
Objectives
The Review recommends the consolidation of design objectives within the overlay from ten
to five as required by the Ministerial Direction – The Form and Content of Planning Schemes.
The five objectives relate to ensuring that buildings contribute to the low scale character of
Ocean Beach Road; promote high quality public spaces; ensure safe pedestrian connections
and ensuring that the limestone buildings continue to be a defining characteristic of the
streetscape of Sorrento (refer to Attachment 5).
Setback requirements
The height and setback requirements in the current DDO28 (Attachment 2) were based on a
sightline test from the opposite side of the road, as shown in Figure 4.
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Figure 4: Original sightline test.

The Review identifies that, whilst a three-storey height limit is appropriate, the existing
requirement for the third floor to be invisible from the opposite side of the street is overly
restrictive because Ocean Beach Road has a substantial width of 40 metres. This
requirement would result in a poor level of activation and ‘enclosure’ of the streetscape which
would detract from overall streetscape character. The Review reached this conclusion having
undertaken a series of streetscape ratio tests to understand how building heights at various
points compare to the width of the road.
The Review therefore recommends a smaller upper level setback of four metres from the
front title boundary to provide a level of activation to the streetscape, whilst ensuring that
future built form does not dominate the street. This requirement applies to all precincts
except the northwest sub precinct, which requires a five-metre front setback at the ground
level and a four-metre setback for any third level. This is due to the semi residential nature of
the existing heritage buildings within this area. The proposed revised requirements are
outlined in Table 1 in Attachment 5.
A typical cross section of a three-storey development that might be expected under the
proposed revised requirements is demonstrated in Figure 5.
Figure 5: Typical building cross section under the proposed revised requirements
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Building height requirements
The mandatory maximum building height set out under the existing DDO28 specifies a height
of three storeys and 11 metres. Through a further analysis of current best practice design,
the Review determined that a three-storey development would struggle to fit within a height
limit of 11 metres when catering for a high ground floor to ceiling height and also the subfloor areas between storeys. In response to this, the Review recommends that the mandatory
maximum building height is raised to 12 metres (three storeys). A nine-metre mandatory
maximum building height at the streetscape interface is also proposed to ensure a consistent
street wall height with a pedestrian scale. Overall, the proposed increase of one metre in the
mandatory maximum building height will ensure that future development is appropriately
proportioned. The Review found that an additional one metre of height provides adequate
opportunities for developments to respond to the contours of the land which vary greatly
across the commercial core (particularly on the northern side of Ocean Beach Road).
Comparison with proposed Heritage Overlay (HO501)
It is noted that revised DDO28 (Attachment 5) compliments the requirements proposed to be
introduced as part of Planning Scheme Amendment C262morn – part 2 (the implementation
of the Mornington Peninsula Shire’s Stage 3 Heritage Review) which is currently with the
Minister for approval.
Amongst other things, Amendment C262morn – part 2 seeks to apply a Heritage Overlay
(HO501) to the ‘Sorrento Commercial Precinct’ as shown in Figure 6. The proposed
Statement of Significance for this area identifies that the precinct is of ‘aesthetic significance
for its large collection of intact limestone and brick buildings dating from the 1870s to 1915’.
The boundaries of proposed DDO28 generally align with the boundary of proposed HO501,
except in relation to the South-West Sub Precinct, and part of the Central Sub Precinct (i.e.
land bounded by Ocean Beach Road, Kerferd and Hayes Avenues). Properties in these
areas do not have any buildings of identified heritage significance and are therefore not
included in HO501.
Consistent with the HO501 Statement of Significance, a key objective of the DDO28 is to
ensure that limestone buildings continue to be a defining characteristic of the commercial
core. The DDO28 therefore limits development to a three storey (12 metres) maximum
building height and requires development to ‘maintain visual connection between existing
historic buildings and the street’.
Figure 6: Existing and proposed Heritage Overlays
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Proposed Planning Scheme Amendment C286morn
Proposed Amendment C286morn seeks to implement the revised DDO28 on a permanent
basis within the Planning Scheme as per the recommendations of the Review. Specifically,
the amendment seeks to:
•

Amend the existing DDO28 to:
o

reflect the design objectives and mandatory design controls recommended by the
Review

o

remove the existing expiry date of the overlay

o

incorporate relevant provisions from existing DDO10,

•

Amend the area to which DDO28 applies.

•

Delete DDO10 (which applies to most of the North-West Sub Precinct) to avoid
unnecessary duplication between planning provisions.

•

Amend Section 2.2 of the Heritage Design Guidelines: Sorrento Historic Precinct
(Expires 30 June 2024) incorporated document to state that “New buildings should not
exceed 12 metres in height”.

•

Include both the Ocean Beach Road Built Form Review (November 2021) and Ocean
Beach Road Sorrento Heritage Policy – For Planning Applications for Places in the
Heritage Overlay (September 2015, HLCD Pty Ltd) as background documents in the
Planning Scheme.

The relevant amendment documentation is contained in Attachments 3 to 10 of this report.
ISSUES
Proposed Planning Scheme Amendment C242morn
Proposed Amendment C242morn seeks to extend the expiry date of the existing interim
DDO28 by 18 months, from 31 January 2022 to 31 July 2023. Extending the expiry date will
ensure mandatory controls remain in place for new development in the precinct until the
revised, permanent DDO28 is implemented via proposed Amendment C286morn.
Typically, planning scheme amendments take 12 to 18 months to complete, with the process
including a period of public exhibition, Council consideration of submissions, a potential
Panel hearing (to review submissions and make recommendations to Council), followed by
Council adoption and submission of the amendment to the Minister for approval.
Should the existing interim DDO28 expire before Amendment C286morn undergoes this
process and is approved by the Minister, no design controls would apply to the precinct,
exposing the area to potentially inappropriate development outcomes.
As with previous requests to extend the expiry date of the interim overlay, officers
recommend that Council request the Minister to exercise his powers under section 20 (4) of
the Planning and Environment Act 1987 (the Act) to expedite approval of the amendment
without the usual public notice requirements. A ‘Ministerial amendment’ (as it is known) is
considered appropriate given the administrative nature of the amendment. That is, only the
expiration date of the overlay is to be amended – not the application or substantive content of
the overlay (such as design objectives, controls, application requirements or decision
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guidelines). Officers have discussed and affirmed this approach with DELWP as the most
appropriate means to extend the overlay’s expiration.
The relevant documentation for proposed Amendment 242morn is included in Attachments
11 to 13 of this report.
Public consultation
Should Amendment C286morn be authorised by the Minister, affected landowners,
occupiers, businesses, and the wider community will be notified of Amendment C286morn
prior to commencement of public exhibition. During public exhibition, anyone can make a
submission for Council to consider. Any unresolved submissions will likely be referred to an
independent Planning Panel for review and advice before Council decides whether to adopt
the amendment and submit it to the Minister for approval.
As noted above, public consultation will not be required for Amendment C242morn if it is
approved by the Minister under section 20(4) of the Act.
OFFICER DIRECT OR INDIRECT INTEREST
No person involved in the preparation of this report has a direct or indirect interest requiring
disclosure.
CONCLUSION
The finalised Ocean Beach Road Built Form Review (November 2021) provides the
necessary strategic justification to apply permanent design controls to protect and enhance
valued built form character in the Sorrento commercial precinct. The Review is based on
extensive 3D modelling and testing carried out in partnership with DELWP to identify the
most appropriate building heights and setbacks for specific sub precincts. Proposed
Amendment C286morn seeks to apply permanent mandatory design controls (i.e. updated
DDO28) to the area in line with the recommendations of the Review. Ministerial Amendment
C242morn seeks to retain the existing interim DDO28 to prevent inappropriate development
occurring within the precinct until the permanent controls of Amendment C286morn are
approved by the Minister.
RECOMMENDATION
That the Planning Services Committee:
1.

Adopts the Ocean Beach Road Sorrento Built Form Review (Design Urban, November
2021), as at Attachment 1 to this report.

2.

Seeks authorisation from the Minister for Planning under section 8A of the Planning
and Environment Act 1987 (the Act) to prepare Amendment C286morn to the
Mornington Peninsula Planning Scheme generally in accordance with Attachments 3 to
10 of this report.

3.

Undertakes exhibition of Amendment C286morn to the Mornington Peninsula Planning
Scheme in accordance with section 19 of the Act following receipt of authorisation from
the Minister for Planning.

4.

Resolves to request the Minister for Planning to prepare and approve Amendment
C242morn to the Mornington Peninsula Planning Scheme under section 20 (4) of the
Act, generally in accordance with the documentation in Attachment 11 to 13 of this
report.
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Authorises the Director of Planning and Infrastructure to make editorial and/or
administrative changes to documents in Attachments 1 and 3 to 13 to this report.

UPDATED RECOMMENDATION
That the Planning Services Committee:
1.

Adopts the Ocean Beach Road Sorrento Built Form Review (Design Urban, November
2021), as at Attachment 1 to this report.

2.

Seeks authorisation from the Minister for Planning under section 8A of the Planning
and Environment Act 1987 (the Act) to prepare Amendment C286morn to the
Mornington Peninsula Planning Scheme generally in accordance with Attachments 3 to
10 of this report, subject to inclusion of all properties zoned Commercial 1 (C1Z) and
Public Use Zone – Schedules 1 and 6 (PUZ1, PUZ6) south of Ocean Beach Road (as
per existing Design and Development Overlay – Schedule 28) within the proposed
amendment.

3.

Undertakes exhibition of Amendment C286morn to the Mornington Peninsula Planning
Scheme in accordance with section 19 of the Act following receipt of authorisation from
the Minister for Planning.

4.

Resolves to request the Minister for Planning to prepare and approve Amendment
C242morn to the Mornington Peninsula Planning Scheme under section 20 (4) of the
Act, generally in accordance with the documentation in Attachment 11 to 13 of this
report.

5.

Authorises the Director of Planning and Infrastructure to make editorial and/or
administrative changes to documents in Attachments 1 and 3 to 13 to this report.

COMMITTEE DECISION
Moved:
Seconded:

Cr Bissinger
Cr O'Connor

That the Planning Services Committee:
1.

Adopts the Ocean Beach Road Sorrento Built Form Review (Design Urban,
November 2021), as at Attachment 1 to this report.

2.

Seeks authorisation from the Minister for Planning under section 8A of the
Planning and Environment Act 1987 (the Act) to prepare Amendment C286morn
to the Mornington Peninsula Planning Scheme generally in accordance with
Attachments 3 to 10 of this report, subject to inclusion of all properties zoned
Commercial 1 (C1Z) and Public Use Zone – Schedules 1 and 6 (PUZ1, PUZ6)
south of Ocean Beach Road (as per existing Design and Development Overlay –
Schedule 28) within the proposed amendment.

3.

Undertakes exhibition of Amendment C286morn to the Mornington Peninsula
Planning Scheme in accordance with section 19 of the Act following receipt of
authorisation from the Minister for Planning, with public notice of exhibition to
seek specific comment on the proposed built form requirements in the East Sub
Precinct.

4.

Resolves to request the Minister for Planning to prepare and approve
Amendment C242morn to the Mornington Peninsula Planning Scheme under
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section 20 (4) of the Act, generally in accordance with the documentation in
Attachment 11 to 13 of this report.
5.

Authorises the Director of Planning and Infrastructure to make editorial and/or
administrative changes to documents in Attachments 1 and 3 to 13 to this report.
Carried Unanimously
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STATUTORY PLANNING REPORTS

5.1

P21/0438 - 8 Esplanade, Balnarring Beach - Construction of a Fence
Prepared By

Luke Camerota, Senior Planner

Authorised By

Director - Planning and Infrastructure

Document ID

A10606328

Attachment(s)

1.
Locality maps
2.
Supporting documents
3.
Planning Policy
4.
Marine and Coastal Policy
5.
Photographs of subject site and surrounds
6.
Objections (confidential)
7.
Appendix 1 - Alternate Fence Realignment
P21/0438

Application No.
Proposal
Melway Reference

The construction of a fence generally in accordance with the
submitted plans
193B11

Applicant

General Residential Zone – Schedule 1, Environmental
Significance Overlay – Schedules 20 and 21, Significant
Landscape Overlay – Schedule 4, Vegetation Protection
Overlay – Schedule 1, Design and Development Overlay –
Schedule 3 and Land Subject to Inundation Overlay –
Schedule 1
SJB Planning

Date of Application

26 February 2021

Zoning

PURPOSE
The purpose of this report is to provide an assessment of the planning application received
for the proposed fencing at 8 Esplanade, Balnarring Beach. The application has been ‘called
in’ by the relevant Ward Councillor.
In assessing this application, a detailed review of the Mornington Peninsula Planning
Scheme (Planning Scheme) has been undertaken, having regard to the relevant objectives
and strategies of the planning policy framework.
The zoning of the land is General Residential Zone – Schedule 1 (GRZ1) and the application
overlays include: Environmental Significance Overlay – Schedule 20 (ESO20),
Environmental Significance Overlay – Schedule 21 (ESO21), Significant Landscape Overlay
– Schedule 4 (SLO4), Vegetation Protection Overlay – Schedule 1 (VPO1), Design and
Development Overlay – Schedule 3 (DDO3) and the Land Subject to Inundation Overlay –
Schedule 1 (LSIO).
Forty-six objections were received during public notification of the application. Concerns
raised in respect to the application include, but are not limited to: inconsistencies with the
landscape and character of the area, precedent set by the fence, beach and foreshore
access, legal access through the site, environmental impacts, obstruction of views to the
beach, beach narrowing, inundation, erosion and hazards created by the fence.
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The proposal as assessed, demonstrates compliance with the standards and objectives of
the applicable planning controls. The application is recommended for approval, via a Notice
of Decision to Grant a Permit, subject to conditions.
Proposal

The construction of a fence generally in accordance with the
submitted plans.

Zoning and
Overlays

Zone
•

Clause 32.08: General Residential Zone – Schedule 1
(GRZ1)

Overlays

Permit Triggers

•

Clause 42.01: ESO20

•

Clause 42.01: ESO21

•

Clause 42.02: VPO1

•

Clause 42.03: SLO4

•

Clause 43.02: DDO3

•

Clause 44.04: LSIO1.

Clause 43.02-2: DDO3
•

A planning permit is required to construct a fence if:
o

The fence is located 6 metres or less from any public
foreshore land.

Clause 44.04-2: LSIO1
•

A permit is required to construct a building or to construct or
carry out works, including:
o

A fence.

Advertising

Notice was given under Section 52 of the Planning and
Environment Act 1987 (Act), by way of: Displaying a sign on the
subject site for 14 days and sending a letter to adjoining
landowners and occupiers.

Submissions

46 objections were received at the time of writing this report.

Consultation

A Planning Application Conference (PAC) was held on 27 August
2021 virtually through Microsoft Teams.

Key Issues

•

Appropriateness of the design and built form of the proposed
fence in the context of the DDO3, planning policy and the
character of the surrounding area which includes the
Balnarring Beach foreshore.
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•

Appropriateness of the proposed fencing in the context of the
LSIO1 and the surrounding flood prone land.

•

Whether the development allows appropriate access to
public foreshore land.

•

Consideration of objections.

That the Planning Services Committee resolves to issue a Notice
of Decision to Grant a Planning Permit, subject to conditions.

BACKGROUND
Previous permits
Council records indicate one previous planning decision made for this site.
P17/1060 – Planning Permit issued 26 September 2017 for the development of a double
storey dwelling and associated works in accordance with the endorsed plans. The approved
dwelling from this permit has not been constructed to date.
Existing conditions
The subject land is located at 8 Esplanade, Balnarring Beach, accessed via a laneway on the
south-eastern side of Fauconshawe Street. The lot is a ‘battle axe’ shape with a total area of
approximately 831 square metres. The rear boundary abuts the road reserve for the unmade
road known as Esplanade. This boundary is approximately 23 metres in width. The land is
generally flat with a fall of approximately one metre taking place just to the south-east of the
dwelling, which runs across the site. Vegetation is scattered throughout the subject site with
low lying coastal scrub and Ti-trees.
Existing conditions on the land include a single storey dwelling located at the centre of the
land with direct pedestrian access to the foreshore and vehicle access via Fauconshawe
Street.
A 2021 aerial image of the site is shown below:
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Subject Land:
Surrounding land
The subject land is located in a residential area of Balnarring Beach, directly abutting the
Balnarring Beach Foreshore.
North-east

6 Esplanade, Balnarring Beach
Double storey dwelling located centrally on the lot. Vehicle access to the
site is via the made portion of The Esplanade. Direct access to foreshore.

North-west

39 Fauconshawe Street, Balnarring Beach
Double storey dwelling located towards the road on the site. Vehicle
access is via Fauconshawe Street.

South-east

Esplanade
Unmade road reserve of the road known as Esplanade, informally
recognised as Balnarring Beach. Adjacent to the south of the road
reserve is the Balnarring Beach Foreshore (owned by the Department of
Environment Land Water and Planning).

South-west

41 Fauconshawe Street and 10 Esplanade, Balnarring Beach
Single storey dwelling on site located towards the centre of the site.
Vehicle access is via Fauconshawe Street. Direct access to foreshore.
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PROPOSAL
Details of the proposed fence are as follows:
•

The fence is to be constructed along the subject site’s boundaries with No. 6 The
Esplanade to the north-east for approximately 3.6 metres, the unmade road reserve of
Esplanade for the entirety of the rear of the lot (approximately 23 metres) and No. 41
Fauconshawe Street to the south-west for approximately 15 metres.

•

The fence is proposed to follow the contours of the site and be a maximum of 0.9
metres above natural ground level.

•

Materials for construction are wattle timber and wire.

•

No vegetation is proposed to be removed.

The applicant has provided the following details of and rationale for the proposal:
Wire and Post Erosion Control Beach Fence
Fence will follow beachfront perimeter of property at 8 Esplanade, will be mostly invisible
nestled amongst existing bushes. Necessary to control dog access to beach, protecting local
flora and fauna. Will also assist with erosion control and provide much needed privacy and
security.
NOTIFICATION AND CONSULTATION
Notification
The application has been advertised pursuant to section 52 of the Act as it could not be
determined that the proposal would not result in material detriment to adjoining properties.
Submissions
Council received 46 submissions to the proposed fence, generally relating to the following
themes:
•

inconsistencies with the landscape and character of the area

•

precedent set by the fence

•

beach and foreshore access

•

legal access through the sit

•

environmental impacts

•

obstruction of views to the beach

•

beach narrowing, inundation and erosion

•

hazards created by the fence.

Consultation
A PAC was held on 27 August 2021 virtually through Microsoft Teams, with the applicant,
Ward Councillors, Mornington Peninsula Shire (Shire) officers and several objectors in
Mornington Peninsula Shire Council
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attendance. Issues relating to the fencing, landscape character and legal access through the
site to the surrounding environment were discussed among other subjects.
There were some constructive discussions surrounding potential changes to the proposed
fence between the applicant and objectors. Ultimately however, no changes were made to
the plans following this conference. The plans brought for determination remain the same as
those advertised.
REFERRALS
External referrals
Melbourne Water
The application was referred to Melbourne Water under section 55 of the Act as a
determining referral authority. Melbourne Water has no objection to the proposed fence.
Department of Environment, Land, Water and Planning
Application was also referred to Department of Environment, Land, Water and Planning
(DELWP) under section 52 of the Act as an interested party. DELWP do not object to the
proposed fence.
Internal referrals
Coastal Planning Department
The application was referred to Council’s Coastal Planning Department. Coastal Planning
consider that the land formally recognised as road reserve adjacent to the south-eastern
boundary of the site is deemed to be public foreshore land given the current terrain,
vegetation and use of the land. As this area is deemed to be public foreshore land the Shire
owns and manages, it does so in accordance with the Marine and Coastal Policy.
The comments of the Coastal Planning Department are as follows:
Coastal Planning do not object to the proposal due to the following:
•

It expresses coastal character and uses materials and finishes sympathetic to the
surrounding environment.

•

It is not dominant to sightlines and is within the height allowable under the Western
Port Coast Villages and Surrounding Settlements Strategy (1.2 metres) and is an open
style fence as per the strategy.

•

There is no gate indicated on the plans.

Additionally, the proposal is considered to adhere to polices and guidelines outlined in the
Marine and Coastal Policy (2020) and Siting and Design Guidelines for Structures on the
Victorian Coast (2020).
A further response was sought from the Coastal Planning Department as a gate is in fact
included as part of the fence. The ensuing comments are as follows:
As we now understand the proposal includes a gate which will provide access to the adjacent
foreshore, coastal have the following concern with the application:
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The proposal does not align with the following policy from the Marine and Coastal
Policy (2020):
o

11.13 Do not create private paths from private residential land through abutting
marine and coastal Crown land.

Whilst the above is acknowledged, it is considered that this must be assessed against the
purpose of the above policy and in context of the existing situation. The intent of the above
policy is considered broad, not site specific. It is also relevant to consider the specific
wording of the policy, that is:
“not create private paths from residential private land” [emphasis added}.
The proposal does not seek to create a private path from residential land to the foreshore.
The application is for a fence (including gate) and the property already clearly enjoys
uninterrupted access via a path to the foreshore. As such, it would be illogical to attempt to
restrict access to the foreshore via a requirement to have a solid fence without a gate, by
virtue that the applicant is proposing a fence. Further to this point, a ‘private path’ and a
‘gate’ are not the same thing. The policy does not seek to restrict gates specifically, it seeks
to restrict paths. In this case, one already exists and perhaps the policy would be applicable
or relevant to the consideration if there was no existing path or fence and gate. If an
application proposed works to create a path or vegetation removal as well as the fence and
gate then it would be considered applicable. However, that is not the case in this instance.
Should the application ultimately fail, the uninterrupted access would remain and in theory
continue to be inconsistent with Policy 11.13, if that interpretation were the preferred
interpretation. Furthermore, if the application was successful but with a condition restricting it
to no gates, the applicant could choose not to act on the planning permit and continue to
have uninterrupted access as the path would remain.
It should also be noted that there are several properties to both the southwest and northeast
along the Esplanade that have paths and gates onto the foreshore reserve. This is a
common feature of fencing in the area irrespective of whether the fence is located on the
property boundary or inset into the property.
The proposed condition regarding realignment of the fence as shown in Appendix 1 has been
re-referred to the Coastal Planning team. The Coastal Planning team has provided consent
to the realigned location.
For the above reasons, it is considered that the proposal does align with the above policy as
it does not seek to create any paths from residential private land. It also does not preclude
Council from considering the fence/gate under the Planning Scheme and the Planning and
Environment Act 1987, even if it was inconsistent.
PLANNING SCHEME PROVISIONS
Permit Triggers
Clause 43.02 – DDO3
•

A planning permit is required to construct a fence if:
o

The fence is located 6 metres or less from any public foreshore land.
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Clause 44.04 – LSIO1
•

A permit is required to construct a building or to construct or carry out works, including:
o

A fence.
Municipal Planning Strategy

Clause 02 Municipal Planning Strategy
Clause 02.03-2 Environmental and landscape values
Clause 02.03-3 Environmental risks and amenity
Clause 02.03-5 Built environment and heritage
Planning Policy Framework
Clause 11.03-4S – Coastal settlement
Clause 11.03-5S – Distinctive areas and landscapes
Mornington Peninsula Localised Planning Statement (Victorian Government, 2014)
Clause 12.02-1S – Protection of coastal areas
Clause 12.02-2S – Coastal Crown land
Clause 12.05-1S – Environmentally sensitive areas
Clause 12.05-2S – Landscapes
Clause 13.01-1S – Natural hazards and climate change
Clause 13.01-2S – Coastal inundation and erosion
Clause 13.03-1S – Floodplain management
Clause 13.04-2S – Erosion and landslip
Clause 15.01-2S – Building design
Clause 15.01-5S – Neighbourhood character
Clause 17.04-2S – Coastal and maritime tourism and recreation
Zone
Clause 32.08 – GRZ1
Overlays
Clause 42.01 – ESO20
Clause 42.01 – ESO21
Clause 42.02 – VPO1
Clause 42.03 – SLO4
Clause 43.02 – DDO3
Clause 44.04 – LSIO1
General Provisions
Clause 65.01 – Decision Guidelines

Mornington Peninsula Shire Council

31

Planning Services Committee
Minutes
5.1 (Cont.)

13 December 2021

CONSIDERATION
The following key considerations are discussed below:
•

Appropriateness of the design and built form of the proposed fence in the context of the
DDO3, planning policy and the character of the surrounding area which includes the
Balnarring Beach foreshore.

•

Appropriateness of the proposed fencing in the context of the LSIO1 and the
surrounding flood prone land.

•

Whether the development allows appropriate access to public foreshore land.

•

Consideration of objections.

Appropriateness of the location, design and built form of the proposed fence in the
context of the DDO3, planning policy and the character of the surrounding area which
includes the Balnarring Beach foreshore
Design and Development Overlay – Schedule 3
A permit is required to construct a fence under the DDO3.
The DDO3 relates to Coast and Landscape Design and aims to ensure that buildings are
designed and sited to avoid being visually obtrusive and also that development proposals
have proper regard to coastal landscapes. The proposed fence is located along the
boundaries of the subject site; its easternmost portion is in a clearing and is visible from the
foreshore to the south and east (see Image 1). The portion of fencing that is not visible is
located within thick coastal vegetation which would appear to require removal, lopping and/or
pruning.
The immediate area is characterised by unfenced interfaces with the foreshore (except for
No. 6 Esplanade) and any existing fences are located at or behind a seawall (Image 2).
There are no fences located along the legal property boundary and the foreshore in the
immediate area to the south west of the Esplanade. It is noted that some fences exist along
the property boundaries and the foreshore to the north east of the Esplanade.
The fence is not considered to accord with the current alignment and character of fencing
along the foreshore and if approved as proposed, would result in a negative outcome to the
landscape and character. Whilst the area proposed to be fenced in is area is part of the
property, it is considered to set an undesirable precedent for fencing along the foreshore
boundaries.
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8 Esplanade

General location of easternmost portion of fence

Image 1: View from foreshore in front of 8 Esplanade towards west. Dwellings that can be
seen in background are (from left to right) 10 Esplanade, 8 Esplanade and 6 Esplanade.
General location of proposed fence as visible from this vantage point.

General location of seawall

20 Esplanade and 12 Esplanade contain fences along/near the location of the seawall.
Image 2: Aerial view showing general location of seawall and properties which contain
fencing, that is located along/parallel to the seawall. Subject site in red.
Whilst the fence contains characteristics that are suitable for the area – low height and scale
(0.9 metres high), transparent (70% transparent which can be ensured via a condition on any
permit) and of natural wattle timber materials – conditions can be added to any permit which
will involve the realignment of the fence within the subject site (generally in accordance with
Image 3/Attachment 7) to ensure the fence fully respects the coastal landscape, environment
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and character of the area and will ensure vegetation will remain reasonably
untouched/unhindered, thus setting an appropriate precedent moving forward.

Image 3: Alternate Fence Realignment in yellow. Fence alignment as proposed in blue. This
image has been taken from Attachment 7: Appendix 1 – Alternate Fence Realignment.
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Image 4: Original image supplied by an objector of the subject site and foreshore with
Council notations. The easternmost portion of the subject site is not visible (and extends
beyond the bottom of the image). Council’s recommended fence alignment as per Appendix
1 is generally in accordance with the yellow line. Fence alignment as proposed is generally in
accordance with blue line.
The realignment within, behind and/or along coastal vegetation in addition to the form of the
fence (low, transparent and of natural materials) will ensure the fence is sympathetic to the
coastal setting, will not be unreasonably visually obtrusive and has appropriate regard for the
surrounding coastal landscape and character. Due to the form and location, there are no
unreasonable landscape impacts of the fence and it will not unreasonably inhibit any vistas
or viewlines; amenity associated with the landscape and vistas of the area will not be
unreasonably impacted. Accordingly, the proposed fencing is consistent with the DDO3.
It is also considered reasonable to maintain a gate within the proposed fence. As discussed
previously, a gate and a path are two separate matters and the gate is not considered to be
inconsistent with Coastal Policy in the context of this application. The gate itself is not
creating a path to the foreshore as that already exists. The fence and associated gate
restricts access rather than create a new access.
Planning Policy Framework
In the wider considerations, policy strategies encourage development that protects and
enhances natural features, landscapes, seascapes, and public visual corridors, strategies
aim for development to utilise materials and finishes that are sympathetic to the coastal
environment and to ensure development responds appropriately to its context and the valued
features and characteristics of the area. The above consideration and appropriateness of the
fence size, transparency and materials and fence location of Image 3 align with the wider
policy strategies of the planning policy framework including Clause 11.03-5S – Distinctive
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Areas and Landscapes, Clause 12.02-1S – Protection of Coastal Areas, Clause 12.05-1S –
Environmentally Sensitive Areas, Clause 12.05-2S – Landscapes, Clause 15.01-2S –
Building Design and Clause 15.01-5S – Neighbourhood Character.
Marine and Coastal Policy 2020
Victoria’s Marine and Coastal Act 2018 requires a Marine and Coastal Policy (MCP) to set
out policies for planning and managing the marine and coastal environment and provide
guidance to decision makers in achieving the Act’s objectives. The MCP 2020 supersedes
the ‘policy for decision making’ parts of the Victorian Coastal Strategy 2014, which is a
reference document within the Planning Scheme.
Relevant to the design, built form and location of the proposed fence, the MCP 2020 includes
the following specific strategies that relate to buildings and structures on marine and coastal
Crown land (whilst the proposal is not on marine and coastal Crown land, Council’s Coastal
Planning Department deem it is relevant due to the subject site being adjacent to public
foreshore land):
11.1 Design, locate and maintain buildings and structures to effectively manage:
c.

Any detrimental impacts (in particular increased hazard risk) on neighbouring
Crown or private land.

d.

Adverse effects on the environment and associated uses and values.

e.

Impacts on marine and coastal functions and processes.

11.2 Design, locate and maintain buildings and structures to:
a.

Minimise impacts on marine and coastal flora and fauna.

d.

Accommodate and sustain the natural drainage patterns and hydrology of the
area.

f.

Avoid dominant structures that are not sympathetic to the local heritage or
character.

h.

Retain public views to and from the water and/or along the coast.

11.5 Require construction, extension or alteration of buildings and structures on marine and
coastal Crown land to:
e.

Use materials and finishes that are sympathetic to the coastal environment and
durable in the long term.

By virtue of its low height, transparency and natural materials, the proposed fence accords
with the above strategies of the Marine and Coastal Policy 2020. The design of the proposed
fence ensures there will be no detrimental impacts on the foreshore, its coastal functions,
vegetation and environment and on surrounding private land. The proposed fence, subject to
conditions, including its realignment to avoid vegetation is not considered to be a dominant
structure and is considered to be sympathetic to the coastal environment.
Additionally, the fence is within the height allowable under the Western Port Coast Villages
and Surrounding Settlements Strategy (1.2 metres).
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Overall, the design and form of the proposed fence is of a form that fits within the character
of the coastal area and is consistent with the DDO3, planning policies and the Marine and
Coastal Policy 2020, subject to conditions.
Appropriateness of the proposed fencing in the context of the LSIO1 and the
surrounding flood prone land
A permit is required to construct a fence under the LSIO1.
The LSIO1 aims to ensure that development maintains the free passage and temporary
storage of floodwaters, minimises flood damage and will not cause any significant rise in
flood level or flow velocity. The LSIO1 also aims to minimise potential flood risk to life, health
and safety associated with development, to protect waterways and to ensure that
development maintains or improves coastal health, waterway protection and floodplain
health.
Pursuant to Clause 44.04-7 of the Planning Scheme, an application must be referred to the
relevant floodplain management authority under section 55 of the Act. Accordingly, this
application was referred to Melbourne Water who provided a response on 21 July 2021 with
the following decision:
Melbourne Water, pursuant to section 56(1) of the Planning and Environment Act 1987, does
not object to the proposal
Based on the above referral response and due to the due to the low scale and transparent
nature of the fence, Council officers are satisfied the proposal respects the purposes of the
LSIO1 and does not unreasonably impact on the flood plain capacity of the area, allowing
water to flow adequately.
Whether the proposed fencing allows appropriate access to public foreshore land
The Marine and Coastal Policy 2020 includes the following specific strategies that relate to
access to marine and coastal Crown land:
11.11 New development must not impede existing access to marine and coastal Crown land
and must minimise loss of public open space.
11.12 Provide well designed and safe access to marine and coastal Crown land (e.g.
through paths/fencing) to:
a.

Minimise risk to public safety.

11.13 Do not create private paths from private residential land through abutting marine and
coastal Crown land.
The fence as proposed is along a private property boundary and the land enclosed within the
fence is private property. Pedestrians are able to freely and reasonably navigate to and from
the foreshore via public land, without using the subject site. The fence does not impede
existing access on public foreshore land and does not result in unsafe access or the loss of
public open space or public foreshore (which is further strengthened by the recommended
fence alignment in Image 3). This is also the case at high tide. Council officers visited the site
at high tide on 19 November at 1.13pm and observed that the waves did not go above the
sand’s edge shown below (Image 5) and there was ample space on the foreshore between
the subject site and sand for people to traverse the area if required (Image 6).
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Image 5: View to south-west from cliff between beach and foreshore at high tide on 19
November 2021 at 1.13pm.

8 Esplanade

Fence location is mostly behind this coastal vegetation

Image 6: View to west from cliff between beach and foreshore at high tide on 19 November
2021 at 1.13pm looking towards subject site.
Amenity associated with public access to and from the foreshore will not be unreasonably
impacted as the fence is on private land and all public space remains uninterrupted, including
space directly in front of the fence at very similar topographical levels, for beachgoers to
traverse the area.
The fence as proposed incorporates a gate between the subject site and the foreshore to the
south-east. The provision of a gate to access the subject site is appropriate for the reasons
previously explained in the report.
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Overall, the policy directions for safe, equitable public access are adequately maintained.
Consideration of objections
The below concerns raised by the objections have been addressed in the report’s
consideration:
•

Impacts on landscape, panorama and openness of the coastal area.

•

Out of character for the area/lack of precedents in the area.

•

Access to/from beach and foreshore for people of all abilities, including at high tide.

•

Reduces amenity for beach goers/impacts enjoyment of the beach.

•

Creates a precedent for similar proposals.

Remaining concerns not yet addressed:
•

Is the legal boundary line the boundary created by the seawall or the boundary on the
title?

•

This private land should remain public.

•

Privatises the ‘public’ foreshore that is open to the public, they are stealing foreshore
land, claiming foreshore land as their own.

•

There is a prescriptive easement over the subject land as users have traversed this
area for decades.

•

Right of adverse possession to the local populous as they have always had access to
this land.

Comment
Council has investigated the legal boundary of the site and are satisfied that the owner has
legal rights over this land in accordance with the provided property title. There is nothing
within the Mornington Shire Planning Scheme or Planning and Environment Act 1987 that
can or would prohibit the proposed development, nor are such considerations relevant under
the applicable planning controls.
The legal boundary line of the subject site is the land identified by the title boundaries, not by
the seawall. The fence as proposed is along the private property boundary of 8 Esplanade
whilst the recommended conditions show a realignment of the fence entirely within the
subject site, setback from the foreshore. Whilst it appears the land has been used by the
public over the years, it is private land. No public foreshore land is proposed to be privatised.
A prescriptive easement or right of adverse possession are civil matters, between any party
(objecting or non-objecting) and the property owner. At present, the land is as per the
property title and as the Response Authority, Council can make a decision on the current
application forthwith.
Doctrine of Accretion matters must be dealt with via the Land Titles office and are between
the property owner and the State. Should the land fall to the Crown under accretion, the
matter of the fence and any potential public obstruction or hazard would be dealt with
accordingly at the appropriate time.
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The above legal matters do not impede a decision being made on this application.
•

Future erosion will reduce access and this area should be kept available.

•

With more narrowing of beach in future, it may mean no access is possible.

•

Due to future erosion, the public would be denied access to the beach because of the
fence.

Comment
It is acknowledged that climate change may impact erosion and sea levels, however the
development of the fence on private property will not have significant impacts on these
matters. The property owner does not have an obligation to provide access for beachgoers
on their private land.
•

Existing fences respect the construction of the seawall, sit closer to dwellings.

•

Construction on sea side of rock – seawall (built in 1950s) is impractical.

•

Vegetation should be used instead.

Comment
Due to the scale, form, transparency and materials as proposed and the recommended
alignment of the fence detailed in Image 3, the form, use and location of this fence is
appropriate.
•

Environmental impacts, flora and fauna including native habitat disturbance, erosion.

Comment
A permit is not required under any Environmental Significance Overlays. Melbourne Water,
the referral authority under LSIO1, has no objection to the proposal. The recommended
alignment will avoid any impacts to vegetation.
•

‘Planning by stealth’ – This approval would give the property owner a ‘licence’ to do
more works closer to their boundary.

Comment
Due to the planning controls on the site, the vast majority of any development would trigger a
planning permit. All planning applications are assessed on their own merit and approval of
any works (including the potential fence) does not imply that any further consent would be
granted for other works.
•

Fence will not survive tides/sea.

•

Fence can be submerged; fence may become invisible and unsafe.

Comment
Maintenance obligations are at the property owner’s remit as per any other existing fences
within the area. A standard planning permit condition can be included on any permit issued to
ensure the development is completed and maintained to a professional standard. In the
event that the fence became submerged, it is considered highly unlikely that the beach
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conditions would be generally safe enough to allow for any access. Therefore, visibility is
unlikely to be an issue in such circumstances.
OFFICER DIRECT OR INDIRECT INTEREST
No person involved in the preparation of this report has a direct or indirect interest requiring
disclosure.
CONCLUSION
The construction of a fence is supported subject to conditions, which would require its
realignment. The fence is designed to be respectful of the overarching policy directions
related to distinctive areas and landscapes, protection of coastal areas and character.
The proposed fence has been considered by the Coastal Planning Department who has
provided consent. The application has also been considered by Melbourne Water as the
relevant authority under the LSIO1 and consent has been granted. DELWP also did not
object to the proposal.
Regarding the above assessment, it is recommended that the proposal be supported, subject
to appropriate conditions and a Notice of Decision to Grant a Permit be issued.
Deputations
•

Ms Tania Kaye (Submitter)

•

Ms Colleen Peterson, Chief Executive Officer – Ratio (Submitter)

•

Ms Ilma Hackett (Submitter)

•

Ms Tamara Heffernan (Submitter)

•

Ms Christine Anderson (Submitter)

•

Mr Richard Lipp (Submitter)

•

Ms Elizabeth Turner (Submitter)

•

Ms Carolyn Morris, Ms Evelyn Cumming, Mr Philip Cumming, Ms Linda Payne, Mr Rod
Payne, Ms Julie Cumming and Ms Suzanne Cumming (Submitters)

•

Mr Kel Twite, Director – Urban Planning Collective (representing the Applicant).

RECOMMENDATION
Part A
That the Planning Services Committee, being a Responsible Authority under the Mornington
Peninsula Planning Scheme and the Planning and Environment Act 1987, having considered
all submissions received to date and all matters required under section 60 of the Planning
and Environment Act 1987 hereby resolves that Planning Permit Application P21/0438 for
the construction of a fence in accordance with the endorsed plans, at 8 Esplanade Balnarring
Beach be supported and that a Notice of Decision to Grant a Planning Permit be issued
subject to the following conditions:
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Conditions:
Amended plans
1.

Before the developments starts, amended plans to the satisfaction of the Responsible
Authority must be submitted to and approved by the Responsible Authority. When
approved, the plans will be endorsed and will then form part of the permit. The plans
must be drawn to scale with dimensions. The plans must be generally in accordance
with the plans submitted with the application but modified to show:
A.

The fence generally along the alignment shown on the plan prepared by
Mornington Peninsula Shire labelled Alternate Fence Realignment dated
23 November 2021 at Appendix 1 to this permit.

Approved development not altered
2.

The layout of the approved development, the size and type of the buildings and works,
including the materials of construction, on the endorsed plans must not be altered or
modified without the written consent of the Responsible Authority.

Completion and maintenance
3.

The development must be completed and maintained to a professional standard to the
satisfaction of the Responsible Authority.

Disturbed surfaces
4.

All disturbed surfaces on the land resulting from the development must be revegetated
and stabilised to the satisfaction of the Responsible Authority.

Fence construction
5.

Any excavation required must be undertaken to the minimum extent necessary to install
the fence to the satisfaction of the Responsible Authority.

6.

Vegetation must not be removed in order to install the fence, unless separate
permission is granted or it is exempt by all relevant provisions of the Planning Scheme.

Expiry
7.

This permit will expire if the development is not completed within two years of the date
of this permit.
In accordance with section 69 of the Planning and Environment Act 1987, an
application may be submitted to the Responsible Authority for an extension of the
periods referred to in this condition.

Part B
That the Committee resolves that Attachment 6 to this report be retained as a confidential
item pursuant to section 3 (1) (f) of the Local Government Act 2020 as it is personal
information.
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MOTION
Moved:
Seconded:

Cr Mar

Part A
That the Planning Services Committee, being a Responsible Authority under the Mornington
Peninsula Planning Scheme and the Planning and Environment Act 1987, having considered
all submissions received to date and all matters required under section 60 of the Planning
and Environment Act 1987 hereby resolves that Planning Permit Application P21/0438 for
the construction of a fence in accordance with the endorsed plans, at 8 Esplanade Balnarring
Beach be supported and that a Notice of Decision to Grant a Planning Permit be issued
subject to the following conditions:
Conditions:
Amended plans
1.

Before the developments starts, amended plans to the satisfaction of the Responsible
Authority must be submitted to and approved by the Responsible Authority. When
approved, the plans will be endorsed and will then form part of the permit. The plans
must be drawn to scale with dimensions. The plans must be generally in accordance
with the plans submitted with the application but modified to show:
A.

The fence generally along the alignment shown on the plan prepared by
Mornington Peninsula Shire labelled Alternate Fence Realignment dated
23 November 2021 at Appendix 1 to this permit.

Approved development not altered
2.

The layout of the approved development, the size and type of the buildings and works,
including the materials of construction, on the endorsed plans must not be altered or
modified without the written consent of the Responsible Authority.

Completion and maintenance
3.

The development must be completed and maintained to a professional standard to the
satisfaction of the Responsible Authority.

Disturbed surfaces
4.

All disturbed surfaces on the land resulting from the development must be revegetated
and stabilised to the satisfaction of the Responsible Authority.

Fence construction
5.

Any excavation required must be undertaken to the minimum extent necessary to install
the fence to the satisfaction of the Responsible Authority.

6.

Vegetation must not be removed in order to install the fence, unless separate
permission is granted or it is exempt by all relevant provisions of the Planning Scheme.
A.

That before any construction of this fence commences an Environmental Impact
Assessment and Cultural Heritage Management Plan be completed for the
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Balnarring Beach including 8 Esplanade and neighbouring properties to ascertain
if there is any erosion or changes to sand dune movements.
B.

That the results from the amendments be brought to Council no later than June
2022.

Expiry
7.

This permit will expire if the development is not completed within two years of the date
of this permit.
In accordance with section 69 of the Planning and Environment Act 1987, an
application may be submitted to the Responsible Authority for an extension of the
periods referred to in this condition.

Part B
That Council asks the Department of Environment, Land, Water and Planning to complete an
erosion study to ascertain if the re-construction of groynes will slow down erosion on
Balnarring Beach.
Part C
That the Committee resolves that Attachment 6 to this report be retained as a confidential
item pursuant to section 3 (1) (f) of the Local Government Act 2020 as it is personal
information.
Motion Lapsed due to no Seconder
MOTION
Moved:
Seconded:

Cr Bissinger
Cr Celi

Part A
That the Planning Services Committee, being a Responsible Authority under the Mornington
Peninsula Planning Scheme and the Planning and Environment Act 1987, having considered
all submissions received to date and all matters required under section 60 of the Planning
and Environment Act 1987 hereby resolves that Planning Permit Application P21/0438 for
the construction of a fence in accordance with the endorsed plans, at 8 Esplanade Balnarring
Beach be supported and that a Notice of Decision to Grant a Planning Permit be issued
subject to the following conditions:
Conditions:
Amended plans
Approved development not altered
1.

The layout of the approved development, the size and type of the buildings and works,
including the materials of construction, on the endorsed plans must not be altered or
modified without the written consent of the Responsible Authority.
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Completion and maintenance
2.

The development must be completed and maintained to a professional standard to the
satisfaction of the Responsible Authority.

Disturbed surfaces
3.

All disturbed surfaces on the land resulting from the development must be revegetated
and stabilised to the satisfaction of the Responsible Authority.

Fence construction
4.

Any excavation required must be undertaken to the minimum extent necessary to install
the fence to the satisfaction of the Responsible Authority.

5.

Investigate minimising vegetation removal to allow for the construction of the fence.

Expiry
6.

This permit will expire if the development is not completed within two years of the date
of this permit.
In accordance with section 69 of the Planning and Environment Act 1987, an
application may be submitted to the Responsible Authority for an extension of the
periods referred to in this condition.

Part B
That the Committee resolves that Attachment 6 to this report be retained as a confidential
item pursuant to section 3 (1) (f) of the Local Government Act 2020 as it is personal
information.
Motion Lost
COMMITTEE DECISION
Moved:
Seconded:

Cr Gill
Cr O’Connor

That the recommendation be adopted.
Vote by Division (Requestion by Cr Celi)
For:

Cr Celi, Cr Bissinger, Cr Mercurio, Cr Dixon and Cr Race.

Against:

Cr McCafferty, Cr Mar, Cr O’Connor and Cr Gill.
Carried
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1.
Master Program - Timetable
2.
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Application No.
Proposal
Melway Reference

Extend the life of the permit by seven (7) years, resulting in
an expiry date of 20 January 2031.
252A2

Applicant

Green Wedge Zone – Schedule 4 (GWZ4), Environmental
Significance Overlay – Schedule 15 (ESO15),
Environmental Significance Overlay – Schedule 23 (ESO23)
Prosser Town Planning

Date of Application

16 August 2021

Zoning

PURPOSE
The purpose of this report is to seek a decision from the Planning Services Committee
regarding Planning Permit Extension of Time Application P99/0531.48 at 140 Springs Lane,
Fingal as it has been ‘called in’ by the relevant Ward Councillor.
The existing Planning Permit P99/0531 was issued on 20 January 2000 and allows the use
and development of a geothermal based health and relaxation centre together with the use
and development of a residential hotel and group accommodation.
Planning Permit P99/0531 has been extended five (5) times since the permit was first
granted, with the most recent approval for a further three-year extension being granted.
Accordingly, Planning Permit P99/0531 is set to expire if the development is not completed
before 20 January 2024.
Pursuant to section 69 of the Planning and Environment Act 1987 (the Act), the applicant
seeks approval to extend the life of the permit by seven (7) years. If approved, the latest date
for completion of the development will be 20 January 2031.
The assessment of this application identifies the economic impact of COVID-19 and the
substantial development already undertaken in association with the permit. It is therefore
recommended that the Planning Services Committee resolves to issue an Extension of Time
for Planning Application P99/0531.48.
BACKGROUND
Existing conditions
The subject land is located at 140 Springs Lane, Fingal. The land comprises 15 hectares in
an almost square shape. It is also within the landform known as The Cups, which is a
distinctive dunes landscape. The land also lies immediately west of the Moonah Links golf
course.
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There have been significant changes to the land over the many years since the permit was
first issued. Generally, the land currently operates as what is known as the ‘Peninsula Hot
Springs’ (PHS).

Subject site:

Figure 1: Aerial photograph of the subject site and the surrounds from April 2021.
PROPOSAL
The application is a request for extension of time pursuant to section 69 of the Act, which
seeks to extend the life of the permit by seven (7) years. If approved, the latest date for
completion of the development would be 20 January 2031.
No buildings and works, or other changes to the approved use and development are
proposed as part of this application. This application solely relates to extending the expiry of
the permit.
NOTIFICATION AND CONSULTATION
Notification
Section 69 of the Act does not provide for public notice of an extension of time request.
CONSIDERATION
Pursuant to section 69 (1A) of the Act, the owner or occupier of land to which a permit
applies, or another person with the written consent of the owner, may ask the Responsible
Authority, in this instance Council, for an extension of time to complete the development if:
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(a)

the request for an extension of time is made within 12 months after the permit expires;
and

(b)

the development or stage started lawfully before the permit expired.

With respect to this specific extension of time request, the permit has not yet expired, and the
approved development is well underway. The request has therefore been made in
accordance with the Act and is suitable for consideration.
There is no legislation or incorporated policy establishing what should and should not be
considered in determining the appropriateness of a request to extend the expiry of a permit.
However, the Supreme Court decision for Kantor v Murrindindi Shire Council 18 AATR 285
(1997) (Kantor), sets out principles that ought to be considered in exercising discretion to
extend a planning permit. These principles are not limiting in scope and other factors may be
considered, where relevant. The Kantor criteria has been the leading decision relied upon by
both applicants and Councils for consideration of such applications. The criteria are
summarised as follows:
•

Whether there has been a change of planning policy.

•

Whether the landowner is seeking to warehouse the permit.

•

Any intervening circumstances which bear upon the grant or refusal of the extension
request.

•

The lapse of time between the permit and the request.

•

Whether the time limit imposed was adequate.

•

The economic burden imposed on the landowner by the permit.

•

The probability of a permit issuing should a new application be made.

Critically, whilst Kantor does establish principles for assessment, these are not mandatory
requirements and do not preclude an extension request from being granted, regardless of
how such request responds to the above. Furthermore, the decision of the Victorian Civil and
Administrative Tribunal (VCAT) in Juric v Banyule CC [2002] VCAT 396 (4 June 2002)
establishes that contrast should be drawn between an extension of time for commencement
of development and extension of time for completion of development as there are different
purposes of such limitations on time. This is a case for completion of development and not
commencement and therefore that needs to be considered in deciding the application.
Juric also concludes that some of the principles are much less relevant in an extension of
time for completion case. In particular, the overall time since the grant of the permit is less
relevant than the elapse of time since commencement of works.
The proposal is assessed against the relevant Kantor principles below, noting that some are
less relevant due the findings in Juric that place less weight on certain principles:
•

Whether there has been a change of planning policy
The most significant change in planning policy since the original approval is the
rezoning of the land from Rural Zone 4 to the Green Wedge Zone.
The Green Wedge Zone was introduced into the Victorian Planning Provisions on 24
November 2003. Following its introduction into the Mornington Peninsula Shire
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Planning Scheme, the subject site was rezoned from Rural Zone to Green Wedge
Zone.
In October 2006, additional provisions were introduced into the Green Wedge Zone
that, amongst other things, changed the standards required to accommodate Group
Accommodation and/or a Residential Hotel. Pursuant to this amendment, any
application seeking approval for either of the previously discussed land uses within the
Green Wedge Zone would need a minimum of 40 hectares, otherwise such uses would
be prohibited.
However, the land enjoys existing use rights as a result of the permit in question and so
it is considered that whilst this could weigh against an application to extend the time to
start development, it is neutralised by the fact that the development has substantially
progressed and that the uses have also commenced.
•

Whether the landowner is seeking to warehouse the permit
The landowner is not considered to be warehousing the permit. The landowner has
completed a considerable amount of the approved development and the PHS has been
operating and open to the public for several years. This tends to weigh in favour of
granting an extension of time.

•

Any intervening circumstances which bear upon the grant or refusal of the extension
request
Given the time passed since the original permit was granted, there have been some
broader scale intervening circumstances such as the Global Financial Crisis in the late
2000’s that may have affected the ability or viability of progressing the development.
The applicant advises that in the last two years PHS has incurred significant financial
stress because of the COVID-19 pandemic. Taking this into consideration and
acknowledging the significant scale of the approved development, coupled with many
amendments to the plans since the original permit, it is considered that there are some
reasonable intervening circumstances. This tends to weigh in favour of granting an
extension of time.

•

The lapse of time between the permit and the request (noting Juric establishes this is
much less relevant in an application to complete development)
It is acknowledged that a substantial amount of time has passed since the original
approval on 20 January 2000. However, there have been several amendments and
secondary consent approvals granted over the life of the permit which has resulted in
the need for additional time to complete. Furthermore, the overall scale of the project is
considerable given the size of the approved development and the associated costs in
financing such a project.
Such a substantial elapse of time would weigh against a proposal to start development,
however, in this instance it is considered of less weight in the circumstances. In Juric,
Senior Member Byard relevantly states:
…without deciding that those matters are necessarily irrelevant, they are at least of
much less significance in a completion case. The fact that there has been substantial
commencement and significant commitment, and that significant amounts of work and
money have been committed is a relevant consideration, indeed an important
consideration, in relation to a completion case.
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Whether the time limit imposed was adequate
Given the original permit provided only fours years to complete the development it is
arguable that insufficient time was provided in the first instance. The additional
extensions of time provided since the original permit was granted are considered
generous and could have permitted completion. However, this does not account for the
several amendments and secondary consent changes that have required additional
time and the more recent implications of the COVID-19 pandemic.
Whilst this could weigh against an application to extend the time, it is neutralised by the
above factors.

•

The economic burden imposed on the landowner by the permit
The extensive amount of work undertaken associated with the approved development
would result in a significant economic impact on the landowner if they are unable to
complete the remaining unconstructed extent of the approved development, this
includes the Residential Hotel and Group Accommodation components.
Whilst the remaining economic burden to complete the proposal has not been
quantified by the applicant, nor the financial disadvantage of not being able to
complete, it is considered that this would be considerable. This factor tends to weigh in
favour of granting an extension of time.

•

The probability of a permit issuing should a new application be made
For the reasons discussed previously, the current Green Wedge Zone provisions would
prohibit the Residential Hotel and Group Accommodation components of the approved
uses. It is likely that the geothermal based health and relaxation centre use could still
be supported.
This factor tends to weigh against the granting of an extension of time.

It is evident that a substantial amount of the proposed development has commenced and
been completed. The implications of the COVID-19 pandemic will prevent the landowner
from completing the approved development by the current expiry of 20 January 2024.
Furthermore, the inability to complete the reminder of the development despite considerable
progress made would also have significant economic impacts on the PHS. Taking this into
account, it is considered reasonable to grant a further extension to the permit expiry.
Having considered that an extension to the permit expiry is appropriate in this instance, the
next question that must be determined regards the length of said extension. The applicant
has sought an additional seven years from the current expiry, taking the latest date for
completion of the development to 20 January 2031.
To further support their seven-year extension request the applicant has submitted timetables
(Attachments 1 and 2) prepared by project managers to provide for a realistic outline of the
time required to complete individual components of the development, including preparing
detailed construction documents, commercial testing and undertaking construction.
Acknowledging that the length of time requested is substantial it is important to take into
consideration the significant scope of the overall project (Attachment 3). With the Residential
Hotel and Group Accommodation components, amongst other things, still to be finished it is
evident that a moderate extension will not provide a realistic opportunity for the development
to be adequately completed. Additionally, the recent and likely long-term economic
implications of the COVID-19 pandemic on PHS will potentially present obstacles in financing
the reminder of the development within a more restrictive timeframe. As VCAT Deputy
Member Dwyer outlined in Hotel Windsor Holdings Pty Ltd v Minister for Planning (2016):
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A reputable lender is not going to hand over $280 million on a project, nor will a reputable
builder enter into a major building contract, where the planning permit will expire before the
project is due to be completed. Neither will take the contractual risk that the permit ‘may’ be
extended in the future…
With the benefit of the applicant’s timetables for completion alongside the scope of
development yet to be completed, a seven-year extension considered reasonable.
Should the applicant not progress the works substantially during that period, nothing would
prevent Council from refusing further extensions of time in future if the circumstances and
relevant factors changed.
OFFICER DIRECT OR INDIRECT INTEREST
No person involved in the preparation of this report has a direct or indirect interest requiring
disclosure.
CONCLUSION
On balance of considering the relevant principles it is considered reasonable to support the
proposal to extend the life of the permit by seven (7) years.
Deputation
•

Mr Craig Mitchell, Chief Executive Officer – Peninsula Hot Springs (Applicant).

RECOMMENDATION
That the Planning Services Committee, being the Responsible Authority under the Planning
and Environment Act 1987, having considered the application to extend the time to complete
the development under section 69 of the Planning and Environment Act 1987 hereby
resolves to extend Planning Permit Application P99/0531.48, at 140 Springs Lane, Fingal in
accordance with the applicant’s request to allow the development to complete by 20 January
2031.
COMMITTEE DECISION
Moved:
Seconded:

Cr Bissinger
Cr Celi

That the recommendation be adopted.
AMENDMENT
Moved:
Seconded:

Cr Gill

That the Planning Services Committee, being the Responsible Authority under the Planning
and Environment Act 1987, having considered the application to extend the time to complete
the development under section 69 of the Planning and Environment Act 1987 hereby
resolves to extend Planning Permit Application P99/0531.48, at 140 Springs Lane, Fingal for
three years for the development to be completed by 20 January 2027.
Amendment Lapsed due to no Seconder
The Recommendation was Put and Carried
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NOTICES OF MOTION

Notices of Motion must be received 10 clear business days prior to a meeting.
Nil.

7

URGENT BUSINESS

Under Council’s Governance Rules, no business may be admitted as urgent business unless
it:
1.

Relates to a matter which has arisen since distribution of the Agenda.

2.

Cannot because of its urgency, be reasonably listed in the Agenda of the next Council
Meeting.

3.

Councillors by a majority vote, vote in favour of a matter being dealt with as urgent
business.

Nil.

8

CONFIDENTIAL ITEMS

Nil.
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MEETING CLOSE

As there was no further business, the meeting closed at 8.01pm.

Confirmed this 28th day of March 2022
………………………………………………….
Cr Sarah Race, Chairperson - Planning Services Committee
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