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1 PROCEDURAL MATTERS 

Meeting opened at 7.04pm 

Appointed Chairperson – Cr Rosie Clark 

Present  

Deputy Mayor, Cr Rosie Clark (Chairperson) 
Cr Simon Brooks 
Cr Antonella Celi 
Cr Hugh Fraser 
Mayor, Cr David Gill 
Cr Kate Roper 
 

1.1 Apologies  

Cr Bev Colomb 
Cr Sam Hearn 
Cr Frank Martin 
Cr Julie Morris 
Cr Bryan Payne 
 
 

1.2 Disclosure of Conflicts of Interest Pursuant to Section 79 of the Local 
Government Act 1989 

Nil. 

 

1.3 Confirmation of Minutes 

RECOMMENDATION 

That the Minutes of previous Planning Services Committee held on 20 May 2019, be 
confirmed. 
 
COMMITTEE DECISION 
 
Moved: Cr Celi 
Seconded: Cr Gill 

That the recommendation be adopted. 
Carried
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2 STRATEGIC PLANNING REPORTS 

2.1 Defining the Extent of Tootgarook Wetland - Final Report (Adoption) 
 

Prepared By Martin Chin, Senior Strategic Projects Planner  

Authorised By Director - Planning and Building  

Document ID A8757706 

Attachment(s) 1. Defining the Extent of Tootgarook Wetland - Updated 21 
May 2019   

2. Stakeholder Engagement Outcome Report   
3. Complied Submissions (confidential)   
4. Current Wetland Extent, Buffer Zone and Proposed ESO 

(Extract)   
5. Gerry Vaughan Submission (confidential)   
6. Bronson Robertson Submission (confidential)    

 
PURPOSE 

The purpose of this report is to present the final Extent of Tootgarook Wetland, Mornington 
Peninsula, Victoria (Wetland Report) (Attachment 1) to the Planning Services Committee 
(Committee) and recommend that the final Wetland Report be adopted. 

BACKGROUND 

The Wetland Report is an output of the project, ‘Defining the Extent of Tootgarook Wetland’ 
which seeks to: 

 Determine the current extent of Tootgarook Wetland (Wetland); 

 Define a buffer zone with buffer guidelines; and 

 Prepare a Wetland buffer management strategy. 

It also seeks to: 

 Review the conditions and boundary of the existing Environmental Significance Overlay 
schedule 30 (ESO30) – Tootgarook Wetland; and 

 Recommend amendments (e.g. additions, modifications and/or removals) to its 
provisions where it overlaps with other Environmental Significance Overlays (ESO). 

ESO30 was inserted into the Mornington Peninsula Planning Scheme (Planning Scheme) to 
acknowledge the significant values of the Wetland, not only south of Browns Road, but also 
to the north. The review of ESO30 is a recommended action in the adopted Tootgarook 
Wetland Management Plan that stems from the advice of the Panel who presided over the 
amendment which inserted the overlay into the Planning Scheme. 

Although ESO30 helps protect the values of the Wetland, it created a duplication issue 
because several parts of the Wetland were already affected by other pre-existing ESOs. The 
Panel, however, was willing to support the application of ESO30 on the understanding that 
the intent of the amendment is ‘to put in place an interim control’ and ‘a comprehensive 
review is undertaken of all the planning controls affecting the Tootgarook Wetland area with 
a view to significantly simplify the planning controls (particularly the ESOs) that affect the 
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area, as part of the next stage of the implementation of planning controls for the Tootgarook 
Wetland.’ 

In the context of the above, the Shire appointed environmental consulting firm Biosis to 
undertake the required project tasks. A hydrologist was also appointed as a subcontractor by 
Biosis to provide insights from a hydrological perspective. 

The Consultation Period 

Following the Committee’s resolution on 18 February 2019, the draft Wetland Report was 
exhibited for six weeks seeking public comment. A hard copy was available for public 
inspection at the Mornington, Rosebud and Hastings offices while a softcopy was available 
for download on the Shire’s ‘Have Your Say’ page. 

Three drop-in sessions were held on Wednesday, 20 March 2019 at the Tootgarook 
Community Hall. The three sessions covered the morning, afternoon and evening periods 
with a total of 25 persons attending. Each session included a 15-minute presentation by the 
consultants followed by a question-and-answer segment. 

The exhibition period concluded on 5 April 2019 with a total of 10 submissions received to 
date from landowners, government agencies and non-government organisations. A summary 
of the key issues and the recommended responses are contained in the Stakeholder 
Engagement Outcome Report (Outcome Report) (Attachment 2) and discussed below. This 
Outcome Report is also included in the final Wetland Report in the appendices. A compiled 
copy of the original submissions is included in Attachment 3. 

DISCUSSION 

A detailed overview of the submissions and response to each of the issues raised are 
contained in Table 1 of the Outcome Report. 

Proposed Extent of the Wetland 

Key Issue 1 (hydrogeological assessment) 

That there is a hydrogeological disconnection between the land in the south and east of the 
mapped Wetland and more central areas of the Wetland. 

Response:  The Wetland is not all at one level like a lake because it has a descending 
gradient from south to north with several levels leading to the central area. The various levels 
are linked via Swamp Scrub, a wetland ecological vegetation class which was the dominant 
vegetation type in the south and east although most is now cleared, hence the need to 
protect the remnants there for the future. 

Key Issue 2 (Boneo Maze and Mini Golf amusement park) 

Incorrect inclusion of the Boneo Maze and Mini Golf site given that they are artificially-made 
tourist attractions. 

Response:  From an ecological assessment viewpoint, the Boneo Maze and Mini Golf site 
supports the current Wetland. The mapping of the wetland extends and includes all natural 
Swamp Scrub vegetation on the site. The mapping does not include existing structures 
associated with the maze and mini golf amusement park and therefore does not affect these 
operations and the use of the site as an amusement park. 
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Key Issue 3 (methodology) 

Recommendation to use an established wetland delineation method such as the Queensland 
Government system to identify the accurate extent of the Wetland. 

Response: There are two key concerns with the Queensland method. One, it would produce 
a smaller current Wetland and thus under-map the Wetland because it uses a minimum 
threshold of 50 per cent instead of the Department of Environment, Land, Water and 
Planning’s (DELWP) 25% in defining the proportion of wetland vegetation that needs to be 
present. Two, it would be extremely time-consuming and expensive to use considering the 
relatively large size of Tootgarook Wetland because the method requires the collection of 
quantitative abundance data when the ecologically dominant layer is not clear and there is a 
mixture of wetland and non-wetland plants. 

Essentially, the method is unnecessary since the Wetland extent can be determined readily 
and rapidly by visual cover estimation – a method that has been tested and can be relied 
upon as accurate for the purposes of defining the extent of the wetland to form the strategic 
basis underpinning the ESO planning scheme provisions. 

Proposed Buffer Zone 

Key Issue (Extent of the Buffer Zone) 

Incorrect extension of the buffer zone over Sandy Road in Fingal, given the existing physical 
barriers and small sizes and fragmented nature of the remnant vegetation patches in that 
area. 

Response: The proposed buffer zone has been developed in accordance with ecological and 
hydrogeological investigations. The three categories that comprise the buffer zone – original 
Wetland outside the patches of the current Wetland, islands and peninsulas within the 
current Wetland, and areas within 100 metres of a current Wetland – have been identified on 
strong technical grounds and informed by extensive literature review. 

The remoteness, small sizes and fragmented nature of the remnant vegetation patches 
indicates an increased need for protection of the Wetland in this area. Physical barriers such 
as roads and fences do not necessarily play the role of a buffer zone and do not mitigate 
against all impacts potentially arising from within or beyond the buffer zone. Instead, they are 
impacts themselves that could impede wildlife movement and therefore are not a substitute 
for a buffer zone. 

Proposed Environmental Significance Overlay (ESO) 

Key Issue 1 (Existing Uses) 

Potential prohibition of the existing permitted uses following the approval of the proposed 
ESO. 

Response: The proposed ESO does not contain any restrictions for existing lawful 
development and uses. It only applies if new development is proposed through permit 
requirements for new applications that relate to buildings, works and native vegetation 
removal as well as the decision guidelines. Finally, the ESO provision cannot restrict land 
uses. 
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Key Issue 2 (Protection Under the Existing Covenant) 

Unnecessary inclusion of the land covered under the existing Trust for Nature (TFN) 
covenants within the proposed ESO, since the covenants provide enough protection for the 
Wetland. 

Response: The TFN covenants only apply to three parcels on the northern area of the 
Wetland while the geological swamp deposit supporting remnants of wetland vegetation such 
as Swamp Scrub extends southwards nearly to Maxwell Road. Moreover, the proposed ESO 
intends to provide appropriate protection via the Victorian planning system, while the TFN 
covenants provide protection outside of the planning system. 

Other 

Key Issue 1 (Freeway Extension) 

Intention to retain the existing Public Acquisition Overlay (PAO) for the potential extension of 
the Mornington Peninsula Freeway through the Wetland. 

Response:  This issue is outside the scope of the Wetland Report. Nonetheless, if the 
Freeway proceeds in the future, further assessment of the impacts of those works would be 
required. At that time, the Freeway extension would be assessed against the relevant 
planning controls and would be required to comply with all relevant legislative requirements. 

Key Issue 2 (Assessment Independency) 

Concerns raised regarding the independent nature of the report outcomes. 

Response: Biosis is an independent expert organisation and has been commissioned by the 
Council to define the extent of the Wetland, propose a buffer zone and review the current 
planning controls as relevant to the Wetland. This assessment has been undertaken on a 
scientific basis and independent from Council. 

Further Refinement of Current Wetland Extent 

One submission has provided extensive feedback on how the mapping of the current 
Wetland extent could be further refined at 23 locations of which 20 have been accepted. The 
remaining three have been rejected because they are either unclear, represent complex 
vegetation pattern that is necessarily simplified on the map, or do not appear to be current 
Wetland but possibly drainage works since 2012. 

Apart from the Council owned land at 2A Ruyton Drive in Capel Sound (Ruyton Drive 
Reserve), which has now been added to the current Wetland and the proposed ESO, the 
above adjustments make no difference to the proposed ESO boundary or schedule. 
Nonetheless, these revisions have further refined the mapping that could be considered as 
the most detailed, accurate and comprehensive map of the current Wetland yet produced. 
Accordingly, the Wetland Report is fit for purpose in providing a basis for the proposed ESO. 

ISSUES 

Why the Wetland Report should be adopted? 

Council is required to undertake a comprehensive review of all the planning controls affecting 
the Tootgarook Wetland area with a view to simplify them, particularly the ESOs, 
significantly. To this end, the Wetland Report makes the following recommendations: 
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 A new ESO should be applied to the current Wetland extent and proposed buffer zone 
(Attachment 4). This new overlay will consolidate and rationalise the content currently 
in Environmental Significance Overlay 14 (ESO14), Environmental Significance 
Overlay 18 (ESO18), Environmental Significance Overly 19 (ESO19) and 
Environmental Significance Overlay 30 (ESO30) by: 

o Deleting ESO30 completely; and 

o Deleting those parts of ESO14, ESO18 and ESO19 that overlap the mapping with 
the new ESO. 

 Consider a further review of any ‘unrelated’ provisions in ESO14 and ESO19 to 
determine whether another rationale (e.g. visual landscape values) exists for retaining 
such controls. If yes, review their mapping regarding their objectives and consider other 
overlay controls, e.g. the Significant Landscape Overlay. 

 List the Wetland Report as a Background document in Clause 72.08 of the Planning 
Scheme. 

Council should adopt the Wetland Report so that officers can act to implement the above 
recommendations which would help simplify the planning controls affecting the Wetland area. 

Non-statutory management measures 

While the new ESO would assist in addressing the identified threats, the Wetland Report has 
also identified an opportunity to implement broader management measures through 
proactive land management plans and guidelines that would sit outside the planning 
framework. In this regard, the Wetland Report makes the following recommendations: 

 In consultation with the relevant Catchment Management Authority and other 
community-based organisations such as Landcare, develop specific management 
guidelines for the Poa Grasslands that seek to: 

o Avoid and discourage grazing; and 

o Encourage appropriate revegetation and rehabilitation in these locations. 

 Address the threat relating to the importation of geological and biological materials 
through good environmental management guidance, which could be included as a 
permit condition if a permit is required. Otherwise, such guidance should be prepared 
in consultation with Melbourne Water, Environmental Protection Agency (EPA) and any 
local land managers to provide advice on best practice techniques for landowners. 

 In consultation with Melbourne Water and local land managers, develop relevant 
landscape guidelines that seek to encourage appropriate planting of local species and 
genetic provenances in terms of both visual impacts and species selection as a 
reference that can be used in future developments. 

By adopting the Wetland Report, Council will be enabling officers to commence work on 
developing the above recommended management plans and guidelines to address concerns 
that are potentially beyond what the Planning Scheme could. 

OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 
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CONCLUSION 

The exhibition of the draft Wetland Report has yielded submitter comments on a range of 
issues, of which the key ones concern the proposed extent of the current Wetland, proposed 
buffer zone, proposed ESO and the Freeway extension. All issues raised have been 
documented and adequately responded to in the Outcome Report, which has also 
incorporated valuable feedback on how the mapping of the current Wetland extent could be 
further refined. With a revised map of the current Wetland that is arguably the most detailed, 
accurate and comprehensive yet produced, the final Wetland Report is thus considered 
suitable to provide a basis for the proposed ESO. 

RECOMMENDATION 
 
1. That the Committee resolves to adopt the final Extent of Tootgarook Wetland, 

Mornington Peninsula, Victoria (8 May 2019) as shown in Attachment 1. 

2. That submitters to the exhibition of the draft Extent of Tootgarook Wetland, Mornington 
Peninsula be notified of the resolution. 

3. That the Committee resolves that Attachment 3 to this report be retained as a 
confidential item pursuant to Section 77(2)(a) and (b) of the Local Government Act 
1989 as it contains personal submitter details. 

Deputations 

 Mr Gerry Vaughan tabled a submission (Confidential Attachment 5) 

Extension of Speaking Time 

Moved: Cr Gill 
Seconded: Cr Brooks  

That a two minute extension to the speaking time be granted to Mr Gerry Vaughan, in 
relation to the above matter. 

 Ms Julia Hampshire 

Extension of Speaking Time 

Moved: Cr Brooks 
Seconded: Cr Roper  

That a two minute extension to the speaking time be granted to Ms Julia Hampshire, in 
relation to the above matter. 

 Mr Bronson Robertson tabled a submission (Confidential Attachment 6) 

Extension of Speaking Time 

Moved: Cr Celi 
Seconded: Cr Brooks  

That a two minute extension to the speaking time be granted to Mr Bronson 
Robertson, in relation to the above matter. 
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COMMITTEE DECISION 
 
Moved: Cr Celi 
Seconded: Cr Gill 

1. That the Committee resolves to adopt the final Extent of Tootgarook Wetland, 
Mornington Peninsula, Victoria (8 May 2019) as shown in Attachment 1. 

2. That submitters to the exhibition of the draft Extent of Tootgarook Wetland, 
Mornington Peninsula be notified of the resolution. 

3. That the Committee resolves that Attachment 3, 5 and 6 to this report be retained 
as confidential items pursuant to Section 77(2)(a) and (b) of the Local 
Government Act 1989 as they contain personal submitter details. 

. 
Carried Unanimously
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3 PLANNING SCHEME AMENDMENT REPORTS  

Nil. 
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4 STATUTORY PLANNING REPORTS 

4.1 Planning Application P19/0143 - 2153-2183 Point Nepean Road, Rye 

 Prepared By Rebecca Downie, Senior Planner  

Authorised By Director - Planning and Building  

Document ID A8760790 

Attachment(s) 1. Locality Map   
2. Aerial Photograph   
3. Zoning Map   
4. Existing Red Line Plan   
5. Objections (confidential)   
6. VicPolice Referral Response   
7. Planning Policy   
8. Surrounding Licensed Premises    

 Application No. P19/0143 

 Proposal Vary the existing trading hours for the sale of liquor from the 
land. 

 Melway Reference 168 H4 

 Zoning Commercial 1 Zone 

 Applicant Ken Waddell and Partners Pty Ltd 

 Date of Application 3 June 2019 

 
PURPOSE 

The purpose of this report is to seek the Committees decision regarding Planning Application 
P19/0143 – 2153-2183 Point Nepean Road, Rye. 

The Application seeks approval to increase the trading hours for an existing licensed 
premises at 2153-2183 Point Nepean Road in Rye.  

The Application has been advertised and two objections have been received against the 
proposal. The key issues raised by objecting parties include: 

 The proposed trading hours not in keeping with the majority of liquor outlets between 
Rosebud and Sorrento; 

 Trading ‘advantage’; 

 Alcohol abuse associated with off-site consumption; 

 Potential to set a precedent for the area; 

 Social impact; and 

 Amenity impacts.  

A full assessment of the proposal against the relevant policies of the Mornington Peninsula 
Planning Scheme identify a satisfactory outcome can be achieved through applying targeted 
planning permit conditions. The recommended planning permit conditions seek to contain 
hours of operation and improve amenity outcomes. 
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Shire officers recommend for the application to be supported, subject to the implementation 
of the ‘without prejudice’ draft conditions outlined in this report.  

Proposal Vary the existing trading hours for the sale of liquor from the land. 

Zoning and 
Overlays 

Commercial 1 Zone (C1Z) 

Environmental Significance Overlay Schedule 25 (ESO25) 

Vegetation Protection Overlay Schedule 1 (VPO1). 

Permit Triggers Clause 52.27 Licensed premises. 

Advertising Yes. 

Submissions Two objections have been received. 

Consultation N/A 

Key Issues Appropriateness of proposed licensed hours; 

Amenity and social impacts; and 

Response to objector concerns. 

Recommendation Approval. 

 
BACKGROUND 

Previous Permits 

The site has the below planning history: 

 P02/1716 – Internal rearrangement (no permit required); 

 P02/2864 – Supermarket alterations; 

 P05/1364 – Additions and alterations to the existing building (withdrawn); 

 P06/1540 – Variation of easement; 

 P07/0725 – Additions and alterations to the existing supermarket including the addition 
of a liquor store, upgrade to the existing façade, car parking variation, widening of the 
southern crossover to Ozone Street, alterations and additions to signage, vegetation 
removal and associated works; 

 P09/0551 – Supermarket alterations; 

 P09/0938 – Signage; and 

 P17/1195 – Buildings and works. 
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Existing Conditions 

Refer to: 

 Attachment 1 – Locality Plan; and 

 Attachment 2 – Aerial Photograph. 

The subject site is a commercial property located within the Rye Activity Centre on the 
southern side of Point Nepean Road in Rye. The property currently contains a supermarket 
and liquor outlet. On-site parking is provided on the northern portion of the land.  

The venue currently has a packaged liquor licence.  

Surrounding Land 

Refer to: 

 Attachment 2 – Aerial Photograph; 

 Attachment 3 – Zoning Map; and 

 Attachment 8 – Surrounding Licensed Premises.  

The subject site is located towards the eastern edge of the commercially zoned land of Rye. 
All abutting lots located east and west of the subject site which front Point Nepean Road are 
zoned C1Z, given they form part of the Rye commercial centre. A range of land uses occur in 
this strip of the commercial part of the township including food and drink premises, offices 
and shops. 

All other adjoining land located on the southern side of Point Nepean Road is zoned GRZ, 
which contains a range of dwelling types.  

To the north of the subject land is Point Nepean Road, which is identified as a major arterial 
road and managed by VicRoads.  

PROPOSAL 

Please refer to: 

 Attachment 1 – Locality Plan; and 

 Attachment 4 – Existing Red Line Plan. 

The Application seeks approval to increase the trading hours of the existing licensed 
premises at 2153-2183 Point Nepean Road, Rye.  

The existing trading hours are: 
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The proposed trading hours are: 

 

NOTIFICATION AND CONSULTATION 

Notification 

Notice was given pursuant to Section 52 of the Planning and Environment Act by: 

 Letters to owners and occupiers in the surrounding area; and 

 A sign displayed on the land. 

Submissions 

A total of two submissions have been received, a copy of which are provided as confidential 
Attachment 5. The concerns raised within the submissions are generally summarised as 
follows: 

 The proposed trading hours not in keeping with the majority of liquor outlets between 
Rosebud and Sorrento;  

 Trading ‘advantage’; 

 Alcohol abuse associated with off-site consumption; 

 Potential to set a precedent for the area; 

 Social impact; and 

 Amenity impacts.  

Consultation 

No consultation was undertaken.  

REFERRALS 

External Referrals 

Victoria Police 

Victoria Police were notified under Section 52 of the Act and in their response, they have 
stated that they have no objection to the proposal (Attachment 6). 

Internal Referrals 

N/A 
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PLANNING SCHEME PROVISIONS 

Refer to: 

 Attachment 7 for Policy detail.  

Permit Triggers 

Clause 52.27 Licensed Premises 
 
A permit is required to use land to sell or consume liquor if any of the following apply: 

 The hours of trading under a licence are to be extended. 

Planning Policy Framework 
Clause 11.03-5S Distinctive areas and landscapes 

Mornington Peninsula Localised Planning Statement  

Clause 17 Economic Development  

Clause 17.02-1S Business 

Local Planning Policy Framework 
Clause 21 Municipal Strategic Statement 

Clause 21.07 Guiding Future Township Development 

Clause 21.07-3 Activity Centres 

Clause 22.02 Activity Centres 

Clause 22.13 Township Environment 

 
CONSIDERATION 

As noted in the summary to this report, the key issues from this application are considered to 
be: 

 Appropriateness of proposed licensed hours; 

 Amenity and social impacts; and 

 Response to objector concerns. 

These issues are discussed in detail in the below assessment.  

A permit is required to use land to sell or consume liquor if any of the following apply: 

 The hours of trading under a licence are to be extended. 

The principle issue for consideration in this matter is whether the extension of liquor license 
trading hours will adversely affect the amenity of residents in the nearby residential areas. 

The C1Z applies to the land. Its purposes are to implement the Municipal Planning Strategy 
and the Planning Policy Framework and to: 
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Create vibrant mixed-use commercial centres for retail, office, business, entertainment 
and community uses. 

Furthermore, Clause 17.01-1 relating to business, seeks to encourage development that 
meets community needs for retail, entertainment and other services and provide net 
community benefit in relation to accessibility, efficient infrastructure use and the aggregation 
and sustainability of commercial facilities. 

In the Local Planning Policy at Clause 21.07-3 (Activity Centres), a hierarchy of activity 
centres within the Municipality is set out. The subject site forms part of the Rye ‘Large 
Township’ Activity Centre. Clause 22.02-1 (Activity Centres) applies to all commercial land 
on the Mornington Peninsula and has the objective of optimising commercial business and 
employment opportunities in activity centres and providing a broad range of uses including 
retail and commercial services. 

This needs to be tempered with policy at Clause 52.27 (Licensed Premises) which seeks to 
ensure that licensed premises are situated in appropriate locations, and that the impact of 
the licensed premises on the amenity of the surrounding area is considered.  

The decision guidelines of Clause 52.27 require the Responsible Authority to consider 
planning policy and any impacts that the sale and consumption of liquor may have on the 
amenity of the surrounding area. Assessment must consider any impacts that arise from the 
location, hours of operation and any cumulative impact on the amenity of the area, taking into 
account the proximity of other premises also selling liquor.  

It is noted that the ‘Beer, Wine, Spirits’ (BWS) liquor store which operates from 2153-2183 
Point Nepean Road, Rye is well established and has been operating for several years with a 
packaged liquor licence. The store is now seeking to increase their liquor licence trading 
hours to match the trading hours of the adjoining Woolworths supermarket.  

Whilst there are residential properties within close proximity of the subject site, it is not 
considered that the increase in the hours of trading will detrimentally impact upon the 
amenity of these residential properties, noting that it is not proposed to increase the evening 
trading hours.  

It is not expected that there would be any nuisance including noise and anti-social behaviour 
from intoxicated persons at 8.00am and there is plenty of car parking available on the subject 
site at this time to accommodate parking for customers. The fact that there were no 
objections received from the owners/occupiers of the surrounding residential properties 
indicates that there is not currently a problem with amenity impacts concerning the subject 
site. 

In considering the cumulative impact, it is noted that BWS currently holds a packaged liquor 
license. In accordance with the recommendations of Planning Practice Note 61 (Licensed 
premises: Assessing cumulative impact, Department of Environment, Land, Water and 
Planning, 2015) the proposed licensed hours do not extend beyond 11.00pm and although 
there are other licensed premises within 100 metres of the subject land (at 2193, 2203 and 
2211 Point Nepean Road, Rye) these premises hold ‘On premise’ or ‘Restaurant and Café’ 
licences and serve food or meals along with alcohol. These types of venues are shown to be 
less at risk of excessive alcohol consumption and do not allow alcohol to be purchased and 
consumed off site. 

Whilst there is a requirement for Responsible Authorities to assess the social and economic 
benefits created by the sale of packaged liquor, against the alcohol related harm to the 
community, amenity impacts and cumulative impacts from licensed premises, the proposed 
increase in operating hours is minor and unlikely to result in any detrimental impacts. 
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The Liquor Control Reform Act 1998 states the following: 

A packaged liquor licence authorises the licensee to supply liquor on the licensed premises 
in sealed containers, bottles or cans: 

(a) During ordinary trading hours; and 

(b) Between 11pm on any particular day until 1am on the following day, if so determined 
by the Commission and specified in the licence; and 

(c) Subject to Section 15A, between a time (not being earlier than 5am) before the 
commencement of ordinary trading hours and the commencement of ordinary trading 
hours on a particular day, if so determined by the Commission and specified in the 
licence – for consumption off the licensed premises.  

It is noted that the existing trading hours are in keeping with the ordinary trading hours for a 
packaged liquor licence, however, the Victoria Commission for Gambling and Liquor 
Regulation (VCGLR) have provided approval for a variation to these hours (subject to 
obtaining consent from the Responsible Authority). 

The proposed hours do not extend into the late night trading nor promote the misuse or 
abuse of alcohol. The adjoining supermarket will open at the same time as the licensed 
premises and the two will not operate independently.  

The application was referred to the local police who did not raise any issues with regard to 
the potential negative behaviour in the area. The police had no objection to the application. 

The proposal is considered to be consistent with the purposes of the zone and the planning 
policy framework for the following reasons: 

 The site is within a commercial zone and within a nominated activity centre, both 
identified by policy to be the appropriate locations for a wide range of uses; 

 Policy encourages commercial zones to be the preferred location for the sale and 
consumption of liquor, in general, these areas are less sensitive than residential zones; 

 It would improve existing services to the local community and strengthen the Rye 
activity centre; 

 It is within an area that already has restaurants and licensed premises, and so would 
add to the diversity of the activity centre; 

 There is an adequate buffer to nearby residential land; 

 It would provide services to nearby commercial premises, encouraging them to 
continue to trade in the area; and 

 The site is served by public transport. 

Provided that the liquor licensed area is operated in accordance with the conditions of the 
planning permit and the provisions set out by VCGLR, it is considered that the proposal is 
reasonable and in keeping with the provisions of Clause 52.27 – Licensed Premises. 

Response to Objector Concerns 

The concerns raised in the objection are summarised as follows: 
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 The increase in hours in not warranted; 

 The proposed trading hours are not in keeping with the majority of liquor outlets 
between Rosebud and Sorrento; 

 Trading ‘advantage’; 

 Alcohol abuse associated with off-site consumption; 

 Potential to set a precedent for the area; 

 Social impact; and 

 Amenity impacts.  

The applicant has advised that increased licensed hours are sought to align the trading hours 
with the adjoining supermarket. Whilst the proposed hours extend beyond the ordinary hours 
for a packaged liquor license, approval has been granted by VCGLR and the hours are 
considered reasonable as per the consideration above.  

The fact that the licensed premises may obtain a competitive advantage over other similar 
liquor outlets in the surrounding area, is not a relevant planning consideration. The proposed 
increase in trading hours is considered acceptable on the basis that it will not result in 
unreasonable amenity impacts – the proposed increase in hours is relatively minor and the 
sale of liquor will be limited to consumption off the premises.   

Victoria Police have indicated that they have no objection to the proposal.  

Approval of the application is unlikely to set a precedent for similar hours of trade amongst 
surrounding licensed premises noting that all applications would require approval from the 
Responsible Authority and would be assessed on individual planning merits. In this case, the 
position of the subject site within the Rye Activity Centre and adjoining an existing 
supermarket supports the proposed trading hours.  

The proposed use is consistent with the objectives of the State and Local Planning Policy 
Framework and meets with the decision guidelines of Clause 65.  Overall, the use accords 
with the purpose of the particular provisions of the scheme and the proposal is unlikely to 
result in unreasonable material detriment or significant loss of amenity to any persons. 

OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 

CONCLUSION 

The proposed increase to the licensed hours at the subject site can be acceptable with the 
application of appropriate Planning Permit Conditions. The Application has been referred 
externally to Victoria Police, who have provided conditional consent of the proposal.  

This report has identified that each of the issues raised are either satisfactory or can be 
conditioned to ensure an acceptable planning outcome would result. Accordingly, Shire 
officers recommend that Council provide a position of support based on the ‘without 
prejudice’ conditions contained in the recommendation section of this report.  
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RECOMMENDATION 

That the Committee being a Responsible Authority under the Mornington Peninsula Planning 
Scheme and the Planning and Environment Act 1987, having considered all matters required 
under Section 60 of the Planning and Environment Act 1987 hereby resolves to support 
Planning Application P19/0143 – 2153-2183 Point Nepean Road, Rye, for an increase in the 
trading hours of the existing licensed premises, subject to the following ‘without prejudice’ 
draft conditions being applied to any planning permit that issued: 

1. The licensed area shown on the endorsed plan must not be altered or modified without 
the consent of the Responsible Authority. 

2. Liquor must only be sold, stored or consumed in the areas marked on the endorsed 
plan for the purpose.  

3. The amenity of the area must not be detrimentally affected by the approved use, to the 
satisfaction of the Responsible Authority.  

4. Except with the further consent of the Responsible Authority the sale of packaged 
liquor may only occur between the following hours: 

A. On any day other than Good Friday, ANZAC Day and Christmas Day: Between 
8.00am and 11.00pm. 

B. ANZAC Day: Between 12 noon and 11.00pm. 

5. This permit will expire if the approved trading hours do not commence within 2 years of 
the date of this permit.  

In accordance with Section 69 of the Planning and Environment Act 1987, an 
application may be submitted to the Responsible Authority for an extension of the 
periods referred to in this condition. 

6. That the Committee resolves that Attachment 5 to this report be retained as a 
confidential item pursuant to Section 77(2)(a) and (b) of the Local Government Act 
1989 as it contains personal submitter details. 

 
 
COMMITTEE DECISION 
 
Moved: Cr Fraser 
Seconded: Cr Roper 

1. That the Committee being a Responsible Authority under the Mornington 
Peninsula Planning Scheme and the Planning and Environment Act 1987, having 
considered all matters required under Section 60 of the Planning and 
Environment Act 1987 hereby resolves to refuse Planning Application P19/0143 
for an increase in the trading hours of the existing licensed premises at 2153-
2183 Point Nepean Road, Rye, on the following grounds: 

A. The proposed change to the hours of operation is considered inappropriate 
and has the potential to adversely impact on the amenity of the 
surrounding area. 
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B. The impact of the sale of liquor permitted by the liquor licence earlier in the 
day will impact the amenity of the surrounding area. 

 
Carried Unanimously
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5 NOTICES OF MOTION 

Notices of Motion must be received three clear business days prior to a meeting.   

Nil. 

 

6 URGENT BUSINESS 

Under Council's Meeting Procedure and Common Seal Local Law, no business may be 
admitted as urgent business unless it: 

2. Relates to a matter which has arisen since distribution of the Agenda. 

3. Cannot because of its urgency, be reasonably listed in the Agenda of the next Council 
Meeting. 

4. Councillors by a majority vote, vote in favour of a matter being dealt with as urgent 
business.  

Nil. 

 

7 CONFIDENTIAL ITEMS   

 

Nil. 
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8 MEETING CLOSE 

 

 

 

 

 

 

 

 

As there was no further business, the meeting closed at 8.10pm 

 

 

 

 

Confirmed this 17th day of June 2019 

…………………………………………………. 
Deputy Mayor, Cr Rosie Clark, Chairperson - Planning Services Committee 
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