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1 PROCEDURAL MATTERS 

Meeting opened at 7.01pm 

Appointed Chairperson Cr Kate Roper 

Present  

Cr. Simon Brooks 
Cr Antonella Celi 
Cr Bev Colomb 
Deputy Mayor, Cr Rosie Clark 
Mayor, Cr David Gill 
Cr Frank Martin 
Cr Bryan Payne 
Cr Kate Roper 

1.1 Apologies  

Cr Hugh Fraser 
Cr Sam Hearn 
Cr Julie Morris 

1.2 Disclosure of Conflicts of Interest Pursuant to Section 79 of the Local 
Government Act 1989 

Nil. 

1.3 Confirmation of Minutes 

RECOMMENDATION 

That the Minutes of previous Planning Services Committee held on 19 August 2019, be 
confirmed. 

COMMITTEE DECISION 

Moved: Cr Clark 
Seconded: Cr Celi 

That the recommendation be adopted. 
Carried
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2 STRATEGIC PLANNING REPORTS 

2.1 Planning Services Committee - Meeting Schedule Amendment  

Prepared By Christine Aslanidis, Strategic Governance Officer  

Authorised By Head of Governance and Democratic Support 

Document ID A9046054 

Attachment(s) Nil 

PURPOSE 

This report seeks to amend the Planning Services Committee (the Committee) Meeting 
Schedule from a fortnightly basis to monthly.  

In accordance with the Planning Services Terms of Reference a Committee resolution is 
required to amend its Meeting Schedule.  

BACKGROUND 

On 27 March 2017, Council resolved to establish a Development Assessments Committee to 
determine all planning matters referred to it under the normal Council procedures and be 
held on a separate evening to the Ordinary Council Meeting on a fortnightly basis 
commencing from May 2017.  

At a briefing to Council on 16 May 2017, it was suggested that a name change from 
Development Assessment Committee to the Planning Services Committee be considered to 
incorporate statutory planning, strategic planning, heritage planning and urban design. 

At its meeting of 23 May 2017, Council resolved to endorse the Instrument of Delegation for 
the Planning Services Committee and its Terms of Reference.  

DISCUSSION 

The Terms of Reference states that the Committee shall meet on a fortnightly basis, or in 
accordance with a Committee resolution.  

Over recent months there has been a decrease in the number of items presented to the 
Committee for consideration and as such, it is considered appropriate to amend the Meeting 
Schedule for the Committee from a fortnightly basis to monthly. 

OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 



Planning Services Committee 
Minutes 

16 September 2019

2.1 (Cont.) 

Mornington Peninsula Shire Council 6
 

RECOMMENDATION 

That the Planning Services Committee meets monthly on a Monday evening at 7.00pm and 
that the meeting dates be determined and published in advance.  

COMMITTEE DECISION 

Moved: Cr Martin 
Seconded: Cr Payne 

That the recommendation be adopted. 
Carried Unanimously
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2.2 Rye Urban Design Guidelines 

Prepared By James Bryan, Urban Designer 

Authorised By Director - Planning and Building 

Document ID A8954866 

Attachment(s) 1. Draft Rye Urban Design Guidelines

PURPOSE 

The purpose of this report is to seek approval from the Planning Services Committee (the 
Committee) to progress the draft Rye Urban Design Guidelines (draft Guidelines) to public 
exhibition.  

The draft Guidelines (Attachment 1) are a strategic planning document that applies to the 
commercial core of the Rye township. The guidelines address one of the key actions from 
the Rye Township Plan, which is to provide guidance around built form outcomes such as 
heights, setbacks, materials and other design details.  

Council Plan 2017-2021 Strategic Theme 

The draft Guidelines are consistent with the Our Place theme within the Council Plan, as they 
encourage better built form outcomes that are consistent with local character, ultimately 
contributing to a better sense of place within Rye.  

BACKGROUND 

The Rye Township Plan was adopted by Council on 12 December 2017 and identified an 
action to develop further strategic work to justify the introduction of new planning controls for 
the core of the township. 

The adopted Rye Township Plan is built around four key principles: 

 Preserving the natural environment and promoting Rye as a demonstration township
for sustainability and eco-living;

 Improving connections for pedestrians and cyclists;

 Building on existing culture and heritage to promote a sense of place and local identity;
and

 Creating a revitalised public domain to establish a thriving destination across all
seasons.

The draft Guidelines provide guidance around built form outcomes such as heights, 
setbacks, materials and other design details for new developments on private land within the 
commercial core of the Rye Township. At present, there are no specific built form controls for 
the commercial centre of Rye that strictly limit building height or setbacks.  

The draft Guidelines are the first step in introducing new planning controls for the central 
commercial area of Rye. They have been prepared through preliminary consultation with 
local community groups and are based off the objectives and principles outlined within the 
Rye Township Plan. A Planning Scheme Amendment will then follow the adoption of the draft 
Guidelines, which will see them formally introduced into the Planning Scheme.  
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DISCUSSION 

Rye is a township that is particularly vulnerable to inappropriate commercial development 
which does not respect local character. The elongated nature of the strip shop means that 
oblique views to the sides of developments are available from a distance and on the 
approaches to the township from the east and west. In addition, the proximity of the 
commercial centre to the coast and the residential zone to the south mean that large scale 
development can have detrimental amenity impacts on both the public and private realms.  

Currently, commercial development within the coastal township is generally low scale, 
consisting of single and double storey buildings, with a triple storey building currently under 
construction. At present, there are no strong built form controls within the commercial centre 
to ensure that future commercial development is responsive to this existing and emerging 
character.  

The draft Guidelines fill this gap within the current planning policy. They have been prepared 
through a detailed built form analysis of the current commercial centre and the 
recommendations within the Guidelines have gone through rigorous design testing to ensure 
appropriate outcomes for the town.  

The guidelines have identified four separate precincts across the Rye township that each 
have unique defining characteristics. These characteristics are then reinforced through new 
built form controls, as summarised below: 

Precinct Location and Character Design Requirements 

Precinct 1: 
Commercial 
Spine 

This includes the main 
‘commercial strip’ of 
properties that mainly 
front Point Nepean Road.  

Lots are generally 
elongated and narrow 
and all land uses are 
commercial in nature.  

The draft Guidelines seek to impose a 
mandatory maximum building height of three 
stories (11.5 metres) and requires any third 
storey to be setback 5 metres from the front 
title boundary (with a mandatory minimum 
setback of 3 metres). Buildings within this 
precinct are encouraged to have a 0-metre 
setback to the Point Nepean Road frontage, to 
encourage ground floor commercial activation. 
In addition to this, a two storey ‘street wall’ is 
also encouraged, to maintain the double storey 
appearance along the strip from a pedestrian 
perspective.   

Precinct 2: 
Residential 
Periphery 

The abutting properties to 
the rear of Point Nepean 
Road that front onto 
Nelson and Grace Street.  

Lots are residential in 
zoning or use and have a 
vegetated front setback 
and buildings setback off 
side boundaries. 

The draft Guidelines encourage residential 
scale development, to a maximum height of 
two stories and 10 metres. Landscaped 
boundary setbacks to all boundaries are 
encouraged and a distinctly residential 
architectural vernacular (regardless of land 
use) is required.  

Precinct 3: 
Civic Core 

Sites within the central 
civic heart of the 
township that abut Napier 
Street Plaza. 
Development here is 
generally civic in nature 

This precinct is the urban focus and ‘heart’ of 
the township and the draft Guidelines permit a 
maximum building height of three stories (11.5 
metres) and a 5-metre front setback for the 
upper floor. There is a requirement for high 
quality interfaces with the public realm, 
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and is oriented around 
the public square. 

including passive surveillance and activation 
and all floor levels that orient towards public 
open space.  

Precinct 4: 
Strategic 
Development 
Sites 

This precinct is defined 
by two large landholdings 
(one at either end of the 
commercial strip on Point 
Nepean Road) that act as 
larger sites within the 
township. These sites 
currently contain 
Woolworths Supermarket 
and the Rye Hotel.  

These sites are envisioned to host the greatest 
degree of built form change, with the tallest 
buildings being contained within these sites. 
These sites are the Rye Hotel at the western 
end of the town and Woolworths at the eastern 
end of town. The urban design analysis 
identifies a maximum of four stories (14.5 
metres), provided that the fourth floor is not 
visible when viewed from the opposite side of 
Point Nepean Road. The recommendations of 
the draft Guidelines for this precinct (properties 
either side of these sites), when considering 
context, urban design and strategic planning is 
a maximum building height of three stories 
(11.5 metres) with a 5-metre front setback for 
the upper floor.  

A common theme throughout all precincts is the requirement for high quality architecture and 
buildings that respond to their context. Buildings are encouraged to use durable and robust 
materials which respond and compliment the coastal conditions. These should be recessive, 
muted and of ‘earthy’ tones.  

The draft Guidelines will now be presented to the community for comment and they will be 
further refined if necessary, following the feedback from the consultative process.  

OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 

CONCLUSION 

The draft Guidelines will be progressed to a period of public exhibition for 6 weeks, which will 
include a mail out to affected land owners/occupiers, advertising online and within the local 
paper and also a public drop-in session.  

Following this period of consultation, the submissions received will be considered and any 
necessary changes will be made to the document. It will then be presented back to the 
Committee for adoption and to commence the formal Planning Scheme Amendment process. 
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RECOMMENDATION 

That the Planning Services Committee places the draft Rye Urban Design Guidelines 
(Attachment 1) on public exhibition for a period of six weeks.  This is to include a mail out to 
land owners/occupiers, advertising online and within the local newspapers and a public drop-
in session.  

COMMITTEE DECISION 

Moved: Cr Payne 
Seconded: Cr Colomb  

1. That the Planning Services Committee places the draft Rye Urban Design
Guidelines (Attachment 1) on public exhibition for a period of six weeks.  This is
to include a mail out to land owners/occupiers, advertising online and within the
local newspapers and a public drop-in session.

2. At the time of public consultation, management inform the community as to 10
metre alternatives to the proposed Precinct 4 Woolworths and Rye Hotel
strategic development sites of four stories (14.5 metres) and Precinct 1 Point
Nepean Road commercial spine of three stories (11.5 metres).

Carried Unanimously

Moved: Cr Payne 
Seconded: Cr Colomb  

3. Such alternatives to be identified by management in the Study Area and Rye
township north of Collingwood Street and identifying any planning and policy
amendments required for such alternatives.

Carried

At the Council Meeting held on 8 October 2019 the following was resolved: 

That the Resolution on Agenda item 2.2 (Rye Urban Design Guidelines) of the Planning 
Services Committee Meeting of 16 September 2019 be varied in paragraph 2 so as to 
replace the expression “10 metres” with the expression “two storeys (10 metres)”. 

At the Planning Services Committee Meeting held on 14 October 2019 the following was 
resolved: 

That paragraph two of the Resolution of 16 September 2019 as varied by the 
Resolution of 8 October 2019 (Rye Urban Design Guidelines) be varied as to read: 

At the time of public consultation, management inform the community as to two 
storeys (10 metres) alternatives to the proposed Precinct 4 Woolworths and Rye Hotel 
strategic development sites of four storeys (14.5 metres) and Precinct 1 Point Nepean 
Road commercial spine and Precinct 3 Civic Core of three storeys (11.5 metres). 

For clarity the amended Committee Decision is repeated below: 

1. That the Planning Services Committee places the draft Rye Urban Design
Guidelines (Attachment 1) on public exhibition for a period of six weeks.  This is
to include a mail out to land owners/occupiers, advertising online and within the
local newspapers and a public drop-in session.
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2. At the time of public consultation, management inform the community as to two
storeys (10 metres) alternatives to the proposed Precinct 4 Woolworths and Rye
Hotel strategic development sites of four storeys (14.5 metres) and Precinct 1
Point Nepean Road commercial spine and Precinct 3 Civic Core of three storeys
(11.5 metres).

3. Such alternatives to be identified by management in the Study Area and Rye
township north of Collingwood Street and identifying any planning and policy
amendments required for such alternatives.
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2.3 Better Apartments in Neighbourhoods Discussion Paper 2019 - Mornington 
Peninsula Shire Submission 

Prepared By Leigh Northwood, Senior Planner 

Authorised By Director - Planning and Building  

Document ID A9011039 

Attachment(s) 1. Better Apartments In Neighbourhoods - DELWP
Discussion Paper Public Consultation Release - 1 August
2019

2. Better Apartments in Neighbourhoods Discussion Paper
2019 MPSC Submission 13 August 2019

PURPOSE 

The purpose of this report is to seek the Planning Services Committee’s (the Committee) 
endorsement of the Better Apartments in Neighbourhoods Discussion Paper 2019 
Mornington Peninsula Shire (the Shire) Submission (the Submission) (Attachment 2) to 
potential changes to the Better Apartments Design Standards (the Standards) and the 
Apartment Design Guidelines for Victoria (the Guidelines) as proposed by the Department of 
Environment, Land, Water and Planning (DELWP). 

COUNCIL PLAN 2017-2021 STRATEGIC THEME 

The Submission seeks to protect the Shire’s ability to manage built form outcomes in regard 
to apartments through the planning system and protecting the valued character of the Shire’s 
townships. The submission addresses the key directive regarding ‘Our Place’ embodied by: 

Strategic Directive 1: Through strategic planning we improve and protect the unique 
characteristics of the Mornington Peninsula. 

BACKGROUND 

DELWP have released a discussion paper (Attachment 1) which proposes some potential 
changes to the Standards and the Guidelines.  

The Standards were implemented in the Victoria Planning Provisions and all Planning 
Schemes via Amendment VC136 on 13 April 2017. 

DISCUSSION 

The Discussion Paper explores five policy aims for new apartment developments, including 
the need for: 

 Green space in common areas of buildings, which preferably includes trees to provide
shade and urban cooling, and landscaping that softens the street;

 High quality building facades made from robust, durable and attractive materials that
complement surrounding buildings and provide visual interest;

 Protection from wind impacts on surrounding streets and open space, so the spaces
are comfortable to use and likely to be used more often;

 Attractive, engaging streets that enhance the amenity, safety and walkability of the
neighbourhood; and
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 Better managed construction impacts of building work on existing neighbourhoods.

ISSUES 

The bulk of the proposed potential changes to the Better Apartments in Neighbourhoods 
Guidelines are considered positive outcomes for the Mornington Peninsula. This type of 
development (apartments) although more limited in number to that located within the middle 
and inner ring local government areas, has potential to significantly impact on the valued and 
unique landscape of the Mornington Peninsula as embodied in the Mornington Peninsula 
Localised Planning Statement (Victorian Government, 2014).  

There are some proposed changes (discussed in more detail in the Shire’s recommended 
submission at Attachment 2) that would require further clarification and consideration in order 
for the Shire to support the changes, particularly with regard to: 

Greenspace 

 Changes to the Guidelines recommend a requirement for a minimum 25 square metres
of communal open space to be provided in any apartment development, to potentially
accommodate a canopy tree. The definition of communal open space in the Guidelines
would also be amended, to indicate this space can be either indoors or outdoors – but
not whether it would be at ground level;

 Further guidance is required surrounding where communal open space will be located
within an apartment building. The Mornington Peninsula Planning Scheme contains
numerous Design and Development Overlays which seek to limit height, however this
type of development (apartments) is more likely to be targeted to the Shire’s Major
Activity Centres where developers may seek more flexibility to achieve built form on
rooftops in meeting the requirements of the Guidelines; and

 The Shire encourages communal open space to be provided at ground level if possible.
If not possible, then it should be centrally located on the roof (along with the access
point), setback from all roof edges and appropriately landscaped.

Appearance of the Building 

 Changes to the Guidelines recommend that external cladding is ‘low maintenance and
durable’;

 The encouragement of ‘low maintenance and durable’ materials also has the risk of
resulting in a very homogenous built form outcome for apartment buildings. General
requirements in most Design Development Overlays within the Planning Scheme
encourage use of ‘coastal’ materials that provide a connection to place – this usually
takes the form of various timbers or stonework. It is noted that these materials would
not necessarily be considered ‘low maintenance’ materials;

 Further clarification is required around what is meant by ‘durable’ as the Shire
advocates for timber/stone and other ‘softer’ materials that may be a slightly higher
maintenance burden, but ultimately provide a much better design outcome and
connection to place, particularly in the context of the unique coastal environment of the
Mornington Peninsula. What works in the Metropolitan Melbourne context in regard to
materiality may not be consistent with the character of the Mornington Peninsula; and

 There should also be a discouragement for the use of large amounts of the same
cladding material, particularly rendered brick/blockwork and aluminium cladding. These
two materials are generally used on lower quality developments and result in poor
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outcomes when built, particularly from the perspective of ‘massing’. The use of these 
materials often results in very ‘bulky’ built form outcomes and limits the presentation of 
articulation and interest in the built form.  

OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 

CONCLUSION 

It is acknowledged that apartment housing will continue to play a very important role in 
Victoria’s built environment, particularly in accommodating population growth. For the 
Mornington Peninsula this type of development although more limited in number to that 
located within the middle and inner ring local government areas, has potential to significantly 
impact on the valued and unique landscape of the Mornington Peninsula as embodied in the 
Mornington Peninsula Localised Planning Statement (Victorian Government, 2014), 
particularly with regard to materiality and landscape requirements.  

RECOMMENDATION 

That the Planning Services Committee endorses the Better Apartments in Neighbourhoods 
Discussion Paper 2019 Mornington Peninsula Shire Submission to the Better Apartments in 
Neighbourhoods Discussion Paper 2019 (Attachment 2). 

COMMITTEE DECISION 

Moved: Cr Celi 
Seconded: Cr Martin 

That the recommendation be adopted. 
Carried Unanimously
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3 PLANNING SCHEME AMENDMENT REPORTS 

3.1 Mornington Peninsula Planning Scheme Amendment C226 – Removal of 
Development Plan Overlay (DPO20) from 470 Browns Road and 87 and 89 
Glenvue Road, Rye 

Prepared By Sarah Lane, Senior Planner  

Authorised By Director - Planning and Building  

Document ID A8992909 

Attachment(s) 1. Amendment C226 - Explanatory Report

PURPOSE 

The purpose of this report is to seek the Planning Services Committee (the Committee) 
approval to make a formal request to the Minster for Planning (the Minister) to prepare, adopt 
and approve Amendment C226 to the Mornington Peninsula Planning Scheme, without the 
need for public exhibition, pursuant to section 20(4) of the Planning and Environment Act 
1987 (the Act).  Amendment C226 proposes to remove Development Plan Overlay – 
Schedule 20 (DPO20) from the land at 470 Browns Road and 87 and 89 Glenvue Road, Rye. 

BACKGROUND 

Amendment C226 is required because a Section 173 Agreement (s.173) that applies to the 
land requires that Council removes the Development Plan Overlay (DPO) once the land at 
470-474 Browns Road, Rye is subdivided. The subdivision is now complete. The s.173
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Agreement was applied to the land at the time of the application of the DPO, via Amendment 
C191 to the Mornington Peninsula Planning Scheme. 

Amendment C191 

Amendment C191 made a number of changes to the Mornington Peninsula Planning 
Scheme. With regard to the land at 470-474 Browns Road, Rye, the Amendment: 

 Applied a DPO to the site (Schedule 20), which facilitated a three-lot subdivision on the
site; and

 Amended Clause 53.01 to require a Public Open Space Contribution of 10%.

Prior to the approval of Amendment C191, a s.173 Agreement was entered into which, once 
the land was subdivided, prohibited the use or development of the land for a dwelling prior to 
the removal of the DPO. The Agreement also required that once the land was subdivided into 
three lots, the DPO must be removed. The rationale for these requirements is outlined below. 

Chronology 

25 July 2016   Council resolution to adopt Amendment C191 and enter into a s.173 
Agreement with the landowner. 

15 August 2016 s.173 Agreement registered on Title.

10 November 2016 Planning Scheme Amendment C191 approved by the Minister for 
Planning. 

3 October 2017 Development Plan approved. 

17 October 2017  Planning Permit P17/0498 issued for a three-lot subdivision (in 
accordance with the Development Plan). 

7 September 2018 Subdivision into three lots finalised (titles released). The newly 
created lots are known as 470 Browns Road and 87 and 89 Glenvue 
Road, Rye.  

1 July 2019  Written request for Council to remove the DPO20 received from the 
current owner of the land. 

DISCUSSION 

The Purpose of the DPO 

DPO20 allows for the subdivision of the land at 470-474 Browns Road, Rye into three Lots. 
Such a subdivision is prohibited by Design Development Overlay – Schedule 6 (DDO6) 
which also affects the land. As with a number of Design and Development Overlay (DDO) 
schedules in the Mornington Peninsula Planning Scheme, the mandatory subdivision 
requirements can be overridden by the application of a DPO which sets out site specific 
provisions. The DPO has been used for this purpose on several occasions in the Mornington 
Peninsula Shire.  

The intention behind the application of DPO20 to the subject land (as outlined in the 
Explanatory Report for Amendment C191) was: 

 To facilitate the subdivision of land at a density higher than what is prescribed under
the relevant Schedule to the Design and Development Overlay. The implementation of
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the Development Plan Overlay will create a housing density that is consistent with the 
surrounding subdivision layout. 

Three submissions were received to Amendment C191 (with one submission relating to this 
site) and a Planning Panel was held in June 2016. The Planning Panel was largely 
supportive of the Application of DPO20 for the purpose of facilitating a three-lot subdivision of 
the land. However, the question of ‘third party appeal rights’ was discussed during the Panel 
Hearing. This is an issue because the DPO includes an exemption from the standard notice 
requirements of the Planning Scheme. Adjoining neighbours would not receive notice 
regarding the dwellings to be constructed on the three new lots when created. 

It is noted that, in its submission to the Panel, Council addressed options that it had 
considered as an alternative to the DPO.  These included:  

 Deletion of the DDO from the land;

 Application of an Incorporated Plan on the land via the Incorporated Plan Overlay; and

 Application of an Incorporated Document on the land via the Schedule to Clause 52.03
Specific Sites and Exclusions.

Council concluded that these all had significant limitations, and the exhibited DPO was the 
appropriate planning tool in these circumstances.  The option of applying a s.173 Agreement 
was supported by the Panel as noted in the Panel Report: 

Discussion at the hearing focused on the option of removing the DPOs once subdivision of 
the subject sites had taken place (thereby making them redundant). In order to facilitate this, 
the following steps were proposed:  

 Two separate Section 173 Agreements are to be executed before the adoption of the
Amendment, generally providing that the applicants agree to lodge a request for
removal of the DPO schedules immediately after the subdivision of the land has taken
place in accordance with the Development Plan; and

 Any new dwelling on the land (except for any alteration or extensions to the existing
dwelling) is prohibited until such time as the DPO has been removed.

The Panel supports this approach and encourages the parties to proceed with it. 

(The Panel was considering this issue for another site in addition to 470-474 Browns Road, 
hence the reference to two s.173 Agreements.) 

The Purpose of the s.173 Agreement  

The purpose of s.173 Agreement is to ‘secure the removal of the Development Plan Overlay 
from a Lot Prior to any planning permit application being made to use or develop that Lot for 
the purpose of a Dwelling’. 

As noted above, the s.173 Agreement came about as a result of discussions during the 
Planning Panel hearing for Amendment C191.  It is clear that as an outcome of the 
discussions at this hearing, the intent of the DPO was, in effect, to facilitate the subdivision of 
the land but not the development of the land. This has been achieved through the s.173 
Agreement that prohibits the construction of a dwelling while the DPO is in place. 

The Specific Obligations of the agreement, as set out in Clause 4, are: 
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4.1 Restriction on Permit Applications 

The Owner covenants and agrees that, if the Land is subdivided: 

4.1.1 as soon as reasonably practicable thereafter, it must request the Council to 
prepare an amendment to the Scheme to remove the DPO from the Land; and 

4.1.2 unless and until the DPO ceases to apply under the Scheme to a Lot the Owner 
must not: 

(a) lodge a Permit Application with the Council in respect of that Lot; or

(b) develop that Lot, or allow that Lot to be developed, for the purpose of a new,
additional Dwelling.

4.2 Council to use its best endeavours 

If the Land is subdivided, the Council agrees to use its best endeavours to promptly, 
diligently and efficiently prepare an amendment to the Scheme to remove the DPO from 
the Land. 

The land has now been subdivided and a subsequent request to remove the DPO from the 
land was received from the land owner on 1 July 2019. Under the terms of the agreement, 
Council is obliged to prepare the Amendment to remove the DPO without delay. 

ISSUES 

Implications of the Removal of the DPO 

Under the terms of the s.173 Agreement, Council is obliged to commence the process to 
remove DPO20 from the subject land.  The merits of entering into such an agreement were 
considered by Council in adopting Amendment C191 in 2016. That being said, in the 
interests of transparency, the implications of removing the DPO are outlined below. 

When DPO20 is removed from the subject land: 

 Development on the new lots will be determined by the planning controls that affect the
land (Low Density Residential Zone, DDO6, Vegetation Protection Overlay – Schedule
1, Bushfire Management Overlay, Environmental Significance Overlay – Schedule 23).
Built form outcomes (building heights, setbacks and so on) will be determined by the
General Requirements of the DDO6.

 Neighbouring properties will be notified of a Planning Permit Application, if a permit is
triggered by the planning controls that apply to the land.

 The approved development plan becomes redundant and the building envelopes
approved under that plan will not apply.

The removal of the DPO will return standard third-party notice and appeal rights to the future 
development of the three new lots. Therefore, the rights of adjoining properties, and 
submitters to Amendment C191, will not be negatively affected by its removal. 

It is noted that permit requirements associated with the BMO have been addressed through 
the subdivision permit (P17/0498).  Condition 10 of this approval states: 
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Before the statement of compliance is issued under the Subdivision Act 1988 the owner must 
enter into an agreement with the responsible authority under Section 173 of the Planning and 
Environment Act 1987. The agreement must:  

 State that it has been prepared for the purpose of an exemption from a planning permit
under Clause 44.06-2 of the Mornington Peninsula Shire Planning Scheme.

 Incorporate the Bushfire Management Plan approved under this permit.

 State that if a dwelling is constructed on the land without a planning permit that the
bushfire protection measures set out in the plan incorporated into the agreement must
be implemented and maintained to the satisfaction of the responsible authority on a
continuing basis.

This is a separate s.173 Agreement to that which requires the removal of the DPO.  The 
s.173 Agreement relating to Bushfire Management must remain on title.

Other Consequential Changes  

As noted above, Amendment C191 amended Clause 53.01 to impose a 10% Public Open 
Space Contribution requirement for the land at 470-474 Browns Road, Rye. This contribution 
has been paid through the completed subdivision process. 

In the interests of completeness, it is considered appropriate to delete this requirement as 
part of Amendment C226. 

Exemption from Exhibition of Amendment C226 

The Minister may exempt the Amendment from notice under section 20(4) of the Act. It is 
recommended that Council seek this approval from the Minister, which is typically referred to 
as a 20(4) Amendment.  

Such an approach was envisaged at the time of Council’s adoption of Amendment C191, 
which applied the DPO to the site. The report recommending the adoption of Amendment 
C191 noted the following, with regard to Council’s obligation to remove the DPO at a later 
date: 

There is a fair possibility that the amendment can be processed without the need for 
exhibition as there are multiple options to do that: 

 Under the Act, and as long as the Council demonstrates that it meets the legislative
tests, the Department of Environment, Land, Water and Planning can entertain an
application under Section 20(2) or 20(4) of the Act.

 Council can exempt itself from the requirements of Section 19(1)(b) of the Act relating
to notice of if it believes that owners and occupiers of the land are not materially
affected by the amendment.

The wording of the s.173 Agreement states that Council agrees to use its best endeavours to 
promptly, diligently and efficiently prepare an amendment to the Scheme to remove the DPO 
from the land. Given that neighbouring owners and occupiers will not be materiality affected 
by Amendment C226, it is considered that seeking a 20(4) Amendment is appropriate. This 
process would support Council’s obligations under the Agreement to seek an expeditious 
process.  

Verbal advice has been received from the Department of Environment, Land, Water and 
Planning that this is a suitable process for Amendment C226. 
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Removal of the s.173 Agreement 

The s.173 Agreement ends once the DPO is removed from the land. The process to cancel 
the agreement (and therefore removing it from the titles) will be undertaken following the 
approval of Amendment C226, at the request and cost of the owner of the land. The 
cancellation of s.173 Agreement is undertaken under delegation. 

As noted above, there are two s.173 Agreements registered on the subject titles. Only the 
Agreement that relates to the DPO should be removed. 

OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 

CONCLUSION 

The purpose of DPO20 was to allow for a three-lot subdivision on the land at 470-474 
Browns Road, Rye where this was not possible under DDO6. The purpose of the s.173 
Agreement was to ensure that, once the land was subdivided the DPO is removed. 

The land has now been subdivided into three lots and, in accordance with the requirements 
of the s.173 Agreement, the landowner has requested that Council removes the DPO. The 
s.173 Agreement requires that Council uses its best endeavours to ‘promptly, diligently and
efficiently prepare an amendment’ to remove the DPO. It is therefore recommended that
Council requests that the Minister prepares, adopts and approves Amendment C226 to the
Mornington Peninsula Planning Scheme, and exempts the Amendment from public
exhibition, as this is the most expeditious process available.

RECOMMENDATION 

That the Planning Services Committee: 

1. Supports the preparation of Amendment C226 to Mornington Peninsula Planning
Scheme, as shown in Attachment 1 to this report.

2. Requests that the Minister for Planning prepares, adopts and approves Amendment
C226 to the Mornington Peninsula Planning Scheme pursuant to sections 8(1)(b), 29(1)
and 35(1) of the Planning and Environment Act 1987.

3. Requests that the Minister for Planning exempts Amendment C226 from the notice
requirements of section 19, pursuant to section 20(4) of the Planning and Environment
Act 1987.

COMMITTEE DECISION 

Moved: Cr Clark 
Seconded: Cr. Brooks 

That the recommendation be adopted. 
Carried Unanimously
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3.2 Mornington Peninsula Planning Scheme Amendment C263 - Alexandra Park, 
Mornington Pavilion Redevelopment - Section 96A Combined Planning 
Scheme Amendment and Planning Permit - Consideration for Adoption 

Prepared By Leigh Northwood, Senior Planner  

Authorised By Director - Planning and Building  

Document ID A9013798 

Attachment(s) 1. C263 - Explanatory Report (pre adoption)
2. C263 - Draft Incorporated Document
3. C263 - Draft Planning Permit Conditions
4. C263 - Consolidated Ordinance and Map

PURPOSE 

The purpose of this report is to seek the Planning Services Committee’s (the Committee) 
approval to make a formal request to the Minister for Planning to authorise the preparation 
and exhibition of a Planning Scheme Amendment pursuant to section 96A of the Planning 
and Environment Act 1997 (the Act) to facilitate the redevelopment of existing sporting 
pavilions at Alexandra Park, Mornington. 

COUNCIL PLAN 2017-2021 STRATEGIC THEME 

The Amendment will build the Shire’s capacity to deliver a healthy and active community 
through the planning system for the Mornington Major Activity Centre. The Amendment 
facilitates the key directives regarding ‘Our Place’  

Strategic Directive 1: Through strategic planning we improve and protect the unique 
characteristics of the Mornington Peninsula, and ‘Our Wellbeing’ Strategic Directive 9: 
Facilitate and promote connected and active lives. 

BACKGROUND 

The subject site is located at 275 Main Street, Mornington and is known as ‘Alexandra Park’. 
Alexandra Park is located directly adjoining Main Street. Mornington Village Shopping Centre 
is located to the north of the Park, the Bays Hospital is located to the east across Main 
Street, the Elsie Dorrington Reserve is located directly adjoining the park to the west and 
contains netball courts and the Leslie Moorhead Preschool.  
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Aerial Photograph, Council GIS, 2018 of Alexandra Park and surrounds 

Each week Alexandra Park is used extensively by the Mornington community.  Four sports 
clubs call Alexandra Park home, including the Mornington Football Netball Club and the 
Mornington Cricket Club.  The local community also uses Alexandra Oval extensively for 
unstructured sport and recreation activities.  Early in 2017, Wallara Australia Ltd, a disability 
support service also commenced using the Alexandra Oval and its facilities daily throughout 
the week.  In recent times Alexandra Park has also become a popular base for fitness 
themed businesses such as personal trainers and group fitness classes.   

Mornington is a Major Activity Centre, and the sports of Australian Football, Cricket and 
Netball have all experienced growth, in some cases significant growth in recent years. This 
growth is expected to continue into the medium term, and it is these growth expectations 
which support the tenant club expectations that they will all be adding additional teams, 
especially women’s teams, in the short term. 
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Photograph of existing pavilion buildings in Alexandra Park 

It is proposed to amend the Mornington Peninsula Planning Scheme to facilitate a 
redevelopment of the existing Alexandra Park Pavilions. This project is required as the 
existing pavilions have been assessed as being no longer fit for purpose, leaving a gap in 
local facilities. The current facilities are under pressure by the recent growth in participation 
from sporting user groups, in particular the growth in popularity of women’s football. 

Upgrades are needed to meet the facility requirements of all sporting user groups based at 
Alexandra Park, particularly female users. The changerooms in the existing pavilions are not 
compliant with standards relating to unisex change rooms and amenities set out in Australian 
Football League Victoria’s Preferred Facilities Guidelines as well as Mornington Peninsula 
Shire Pavilion Standards.  

The current first floor social rooms and viewing area constrain accessibility to many user 
groups as they are only accessible by outdoor narrow stairs. The current pavilion’s access is 
also not consistent with the Disability Discrimination Act 1992 (DDA) or best practice design 
such as Universal Design Principles. The existing kitchen facilities located within one of the 
pavilions is inadequate and the existing social room space has been identified by users as 
too small to effectively meet expanding club member needs.  

In response to the above issues this project was initiated by the Alexandra Park Project 
Group. The Alexandra Park Project Group is made up of representatives from each sporting 
club as well as separate community members and has undertaken a significant consultation 
and community engagement process over the past two years raising funds and support for 
redevelopment of Alexandra Park as a whole. Council has also allocated funding to the 
project. 

In consultation around the project, an opportunity was identified for the Bays Healthcare 
Group (owner of the Bays Hospital located to the east of Alexandra Park on the opposite side 
of Main Street) to partner with the project as part of a community health and wellbeing 
service to be made available within the redeveloped pavilion.  The Alexandra Park Pavilion 
redevelopment provided an opportunity to co-locate sports and orthopaedic specialist 
consultation and rehabilitation services within the redeveloped pavilion. 
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THE EFFECT OF THE PROPOSED AMENDMENT 

The subject site is included in the Public Park and Recreation Zone (PPRZ). Among other 
purposes the intent of the zone is to recognise areas for public recreation’ and ‘provide for 
commercial uses where appropriate. 

The zone requires that the use of the land as a ‘medical centre’ aligned to the sport and 
recreation function of the redeveloped pavilion for use for orthopeadic surgeon consultancy, 
and as nested under ‘office’ at clause 73.04-9, be conducted by or on behalf of a public land 
manager or Parks Victoria under the relevant provisions of the associated Acts.  

Similarly, any other use in section 3 of the zone may only be conducted within the same 
constraints unless the use is specified in an Incorporated Plan in a schedule to the zone or 
an Incorporated Document.  Given a component of the proposed use (medical centre) is 
prohibited as it will not be conducted by or on behalf of the public land manager or Parks 
Victoria, the proposed Planning Scheme Amendment seeks to overcome this prohibition 
through introduction of an Incorporated Document to facilitate the use. 

Pursuant to clause 36.02-7 of the zone: land identified in a schedule to this zone may be 
used and developed in accordance with the schedule or the specific controls contained in an 
Incorporated Document corresponding to the land, provided any condition in the schedule or 
Incorporated Document is complied with. 

A planning permit would also be required for buildings and works in the PPRZ pursuant to 
clause 36.02-2. 

The Application proposes an application under the provisions of section 96A of the Act. This 
process allows for a ‘combined’ application where a landowner concurrently: 

 Requests an amendment to the Planning Scheme; and

 Lodges a planning permit application (for the use/development of the land) for a
purpose which could be applied for if the Planning Scheme was amended.

With regard to this process the Amendment and draft Permit are considered by the 
Committee at its meeting and if accepted, they are sent to the Minister for Planning for 
authorisation to exhibit. 

The Incorporated Document will act to override the other provisions contained within the 
Mornington Peninsula Planning Scheme and allow for a use within the redevelopment for 
‘medical centre’ which would otherwise be prohibited under the PPRZ. The proposed 
Planning Scheme Amendment proposes a new Incorporated Document to be inserted at the 
new Specific Controls Overlay (SCO) clause 45.12 and the schedule to clause 72.04 of the 
Mornington Peninsula Planning Scheme (refer Attachments 1-4). 

THE PROPOSAL 

The proposed two storey pavilion building will include new amenity and the following 
components: 

 Demolition of existing north (single storey) and south (two storey) pavilions which
include existing change rooms, store rooms, umpire’s rooms and amenities, male and
female amenities, kiosk, store rooms, medical room and gym spaces;

 Reconfiguration of the existing carparking arrangements with inclusion of disabled
spaces and emergency access spaces;
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 Ground Floor:

o Unisex umpires’ facilities which can be divided into two separate compartments
through a roller shutter door for mixed gendered use. This includes new unisex
amenities in line with local AFL standards;

o Public toilet;

o Medical room;

o Home and away change rooms, unisex amenities training room and property
store;

o Netball, cricket and football equipment storage;

o Rehabilitation and gymnasium area;

o Kiosk, store and servery; and

o Administration area.

 First Floor:

o Four consulting suites including waiting room/reception and ancillary space
including reception and waiting area; and

o Multi-purpose social rooms including toilets, kitchen and bar.

The building will have a maximum height of 9 metres above natural ground level. Materials 
and finishes are yet to be finalised but will include steel and aluminium cladding, timber (or 
timber look) treatments, exposed brick and glazing, with a final schedule of finishes 
conditioned. 

STATE AND LOCAL PLANNING POLICY FRAMEWORKS 

The proposed Planning Scheme Amendment has been considered against the relevant State 
and Local Planning Policy Framework provisions.  The proposed Amendment accords with 
the State and Local Planning Policy Frameworks for the following reasons: 

 Clause 11.03-1R supports the development and growth of Major Activity Centres by
locating significant new education, justice, community, administrative and health
facilitates that attract users from large geographic areas in or on the edge of …. Major 
Activities Centres with good public transport. 

 The objective of clause 15.04S Healthy neighbourhoods is to foster healthy and active
living community wellbeing. Amongst other strategies, this clause identifies that the
design of neighbourhoods fosters community interaction and make it easy for people of
all ages and abilities to live healthy lifestyles and in engage in regular physical activity
by providing (among other things):

o Conveniently located public spaces for active recreation and leisure;

o Accessibility located public transport stops; and

o Amenities and protection to support physical activity in all weather conditions.
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 The Localised Planning Statement for the Mornington Peninsula encourages provision
for recreational demand primarily based on the experience and enjoyment of the
natural and cultural values of the Mornington Peninsula;

 Clause 21.07 encourages the development of multi-function facilities and the co-
location of services to the extent that this is compatible with maintaining and improving
the accessibility of services and to provide for land use and development within
township areas which meets the needs and respects the values of local communities;
and

 Clause 22.18 further builds on clause 21.07 where the vision for Mornington is to be
the heart of the district. A place that retains its distinct village ambience and seaside
atmosphere. In achieving this a key objective is to strengthen Mornington’s role as a
Major Activity Centre and facilitate additional retail and commercial developments, as
well as a range of other activities that support this role and to improve the pedestrian
and open space networks of the centre. These objectives are embodied in policy
directions of the Mornington Activity Centre Structure Plan – A plan for a coastal town
(MPSC July 2007). A key objective in regard to professional services is to support uses
that extend the range of professional and other services the area offers.

COMMUNITY CONSULTATION 

If the Commitee resolves to seek authorisation from the Minister for Planning to commence 
the Planning Scheme Amendment, consultation in accordance with the following 
requirements of the Act would occur in addition to other methods of consultation as outlined 
below. This would involve the Planning Scheme Amendment being placed on public 
exhibition for a period of six weeks once authorisation is received.   

Section 19(1)(b) of the Act requires that Council gives notice of its preparation of the 
Amendment to the Planning Scheme to the owners and occupiers of land that it believes may 
be materially affected by the amendment. This would require the Council to send direct 
notification to every landowner and occupier adjoining the subject site. 
However, section 19(1B) requires Council to ensure that public notice is given in the area 
affected by the Amendment and the notice states that owners and occupiers of land referred 
to in subsection (1)(b) are entitled to make a submission in accordance with sections 21 and 
21A of the Act.  

Based on the above, the following consultation is proposed to be undertaken: 

 Notices placed in the Government Gazette and local newspapers;

 Direct notification to key stakeholders, referral authorities, prescribed Ministers and
authorities;

 Direct notification of all owners and occupiers that are located adjoining the subject
site;

 Amendment documentation available at the Shire’s offices, libraries and website; and

 Amendment documentation available on the Department of Environment, Land, Water
and Planning website.

If submissions regarding the proposal are received and cannot be resolved, the Amendment 
and submissions will be referred to an independent planning panel appointed by the Minister 
for Planning. 
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OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 

CONCLUSION 

The proposed Amendment has been assessed and is considered to be strategically justified.  
It is therefore recommended that the Committee seeks authorisation to prepare a Planning 
Scheme Amendment to the Mornington Peninsula Planning Scheme. 

RECOMMENDATION 

That the Planning Services Committee resolves to: 

1. Request that the Minister for Planning under section 8A of the Planning and
Environment Act 1987, authorise the preparation and exhibition of this Planning
Scheme Amendment pursuant to section 96A, to amend the Mornington Peninsula
Planning Scheme generally in accordance with the attached Amendment Documents
(Attachment 1).

2. Undertake exhibition following receipt of authorisation from the Minister for Planning in
accordance with section 19 of the Planning and Environment Act 1987.

COMMITTEE DECISION 

Moved: Cr Clark 
Seconded: Cr Colomb 

That the Planning Services Committee resolves to:  

1. Request that the Minister for Planning under section 8A of the Planning and
Environment Act 1987, authorise the preparation and exhibition of this Planning
Scheme Amendment pursuant to section 96A, to amend the Mornington
Peninsula Planning Scheme generally in accordance with the attached
Amendment Documents (Attachments 1-4).

2. Undertake exhibition following receipt of authorisation from the Minister for
Planning in accordance with section 19 of the Planning and Environment Act
1987.

Carried Unanimously
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4 STATUTORY PLANNING REPORTS 

4.1 Planning Application P17/0946 - 80-98 Ocean Beach Road, Sorrento 

Prepared By Graham Scott, Principal Planner 

Authorised By Director - Planning and Building  

Document ID A9022246 

Attachment(s) 1. Locality Plan
2. Planning Services Committee Minutes - 16 October

2017
3. Planning Services Committee Minutes - 30 April 2018
4. Planning permit
5. Waste Management Plan
6. Planning Services Committee Minutes 15 July 2019
7. Plans
8. Planning Scheme Ordinance

Application No. P17/0946

Proposal Demolition of heritage buildings, reduction in the carparking 
requirements and construction of a commercial building and 
associated works. 

Melway Reference 157A7 and 157A8 

Zoning Commercial 1 Zone 

Applicant Sorrento OB Pty Ltd 

Date of Application 2 June 2017 

PURPOSE 

The purpose of this report is to seek a decision from the Planning Services Committee (the 
Committee) on the endorsement of plans in accordance with Condition 1 of the permit. 

Planning Application P17/0946 – 80-98 Ocean Beach Road, Sorrento (the Application) was 
supported for approval at the Planning Services Committee (the Committee) Meeting held on 
16 October 2017 and subsequently a Planning Permit was issued. Part B of the Committee 
decision stated: 

That the amended plans referred to in Condition 1 be brought to a meeting of the Planning 
Services Committee for consideration and approval together with a further report providing 
an assessment of amended plans. 

This report outlines the underlying intent of the permit conditions and provides a critical 
assessment of whether the Submitted Plans are considered to satisfy the conditions. 
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Permit Allows Demolition of a building in a Heritage Overlay, construction of a 
commercial building and associated works and a reduction in the 
loading bay requirements generally in accordance with the 
endorsed plans. 

Zoning and 
Overlays 

Commercial 1 Zone (C1Z); 
Design and Development Overlay – schedule 28 (DDO28); and 
Heritage Overlay – schedule 1 (HO1). 

Permit Triggers C1Z; 
DDO28; and 
HO1. 

Key Issues Compliance of plans with the requirements of Condition 1 of the 
Permit. 

Recommendation That the Plans be endorsed. 

BACKGROUND 

Refer to Attachment 1 for Locality Plan. 

Refer to Attachment 2 for a copy of the Committee Meeting Minutes of 16 October 2017. This 
report summarises the subject site, the locality and planning recommendation. 

The Application was approved by the Committee on 16 October 2017.  A Notice of Decision 
to Grant a Planning Permit was issued in accordance with the Council resolution on 30 
October 2017 and the Permit was issued on 21 November 2017 due to no further appeals by 
objecting parties. 

On 15 December 2017 the Applicant lodged a section 80 appeal with the Victorian Civil and 
Administrative Tribunal (VCAT), seeking a review of conditions of the permit.  During the 
VCAT process, the Applicant circulated ‘without prejudice plans’ for discussion and sought a 
consent position to be agreed upon between parties, which included satisfying some of the 
prescribed permit conditions and modifying the remaining conditions being appealed. On 30 
April 2018 a report was submitted to the Committee (Attachment 3), which recommended 
that a mediated outcome be negotiated between parties. The recommendation of the report 
was adopted by the Committee, and the Permit (Attachment 4) was subsequently amended 
at the direction of VCAT on the 5 June 2018. 

On 16 April 2019, plans were submitted for endorsement. These plans were referred to the 
Shire’s Heritage and Urban Design officers, as well as the Shire’s Engineering department. 
Subsequent Plans and Waste Management Plan (Attachment 5) addressing issues raised by 
Shire officers were resubmitted on 27 May 2019.  On 15 July 2019, a report was submitted to 
the Committee where the Committee found that Condition 1A had not been satisfied and 
resolved that the further Amended Plans be brought back to Council or the Committee at the 
earliest opportunity (Attachment 6). 

On 29 July 2019, Amended Plans (Attachment 7) were submitted for endorsement. These 
plans were referred to the Shire’s Heritage Planner.  The ground floor plan was subsequently 
amended in accordance with the recommendation of the Heritage Planner.  
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PROPOSAL 

That the Plans submitted for endorsement be assessed as complying with the requirements 
of Condition 1 of the permit, which require the following: 

A. The front façade and parapet of the contributory building and attached verandah of the
subject land being retained generally as shown on plans by WMK Architecture, drawing
numbers. TP100, TP101, P102, TP103, TP200, TP201, TP300, TP400 all marked
‘Issue C’ and dated April 2018.

B. The building constructed to the title boundary with Ocean Beach Road generally as
shown on plans by WMK Architecture, drawing numbers. TP100, TP101, P102, TP103,
TP200, TP201, TP300, TP400 all marked ‘Issue C’ and dated April 2018.

C. Details of any services and appurtenances to the roof and their associated screening
measures.

D. Verandahs of Ocean Beach Road shopfronts located east of the contributory building
to feature posts and simple skillion roofs.

E. Gabled roof form to apply to the length of the retail tenancies fronting Ocean Beach
Road generally as shown on plans by WMK Architecture, drawing numbers. TP100,
TP101, P102, TP103, TP200, TP201, TP300, TP400 all marked ‘Issue C’ and dated
April 2018.

F. The parapet on the west of the Ocean Beach Road frontage to be reduced in height to
match the adjoining building to the west generally as shown on plans by WMK
Architecture, drawing numbers. TP100, TP101, P102, TP103, TP200, TP201, TP300,
TP400 all marked ‘Issue C’ and dated April 2018.

G. The western side wall of the retail tenancy fronting Ocean Beach Road to feature an
alternative material to provide visual relief to the building mass.

H. Other than for the ground level shop fronts, no glazing to be applied above street level
on the façade to Morce Avenue.

I. The entrances of Morce Avenue tenancies to be inset and recessed from the shopfront
and there by improved detailing and a better articulation and reconfiguration of the
shopfronts.

J. The required bicycle spaces of clause 52.34.

K. The western most retail premises fronting Ocean Beach Road must facilitate through
pedestrian traffic, including for persons with disabilities, to the car park located at the
rear of the premises whilst the car park is open to the public and in operation.

L. One of the newly created angled parking spaces in Ocean Beach Road, where the
existing crossover is removed, being designated as a Loading Zone, if so authorised by
Council with line marking and signage.

M. Access to any at grade tenancy being in accordance with current Australian Standards
for accessibility with all entry locations matching the existing footpath levels at those
entry locations. For the Ocean Beach Road retail premises, show each doorway level,
the corresponding floor level and adjacent existing footpath level ensuring the infill
paving falls towards the kerb and channel.

N. An amended Waste Management Plan (WMP) that includes:
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i. Describing how employees transfer waste from the retail premises to the Waste
Room.

ii. Describing the proposed traffic management to make reversing for approximately
50 metres safe.

iii. A statement from at least two private waste management contractors prepared to
service the development under the proposed traffic management arrangements;
or

iv. Revised description of waste collection arrangements whereby vehicle
movements are predominantly in a forward’s direction.

NOTIFICATION AND CONSULTATION 

No notification is required for the endorsement of plans in accordance with a permit which 
has already been approved. 

REFERRALS 

External Referrals 

Not applicable. 

Internal Referrals 

Urban Design 

The plans received on 16 April 2019 were referred to the Shire’s Urban Design officer, who 
provided the following commentary: 

 I am comfortable that the amended plans address the majority of the Condition 1
requirements of the Permit.

 One element that requires further attention is the bicycle parking location. One
suggestion would be to provide these cycle hoops out on the footpath at the Ocean
Beach Road frontage. This would be a convenient access location. Alternatively, they
could be provided internally within the building at the ground floor, accessed from
Morce Avenue.

Heritage 

The plans received on 16 April 2019 and 29 July 2019 were referred to the Shire’s Heritage 
officer, who provided the following commentary: 

 Regarding Condition 1.A. – The plans show that the front façade has been fully
retained. No objections.

 Regarding Condition 1.D. – Verandahs – this condition has been satisfied.

 Regarding Condition 1.G. – The western side wall – this condition has been satisfied.

 Regarding demolition – Any internal / rear / side wall demolitions are not objected to,
given that the façade of the old building will be the only heritage element once the
development is completed. The words (‘and repaired where required’) should be
removed from the floor plan as repairs and regular maintenance are allowed as long as
they do not alter the look of the façade.
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Engineering 

The plans received on 16 April 2019 were also referred to the Shire’s Engineering 
department, who provided the following commentary: 

 Regarding Condition 1.J. – Bicycle spaces – the spaces are not convenient or obvious
to retail customers.  It would be better to provide several bicycle rails on the footpath
near the front of the property for customers.  The proposed spaces for staff use must
comply with clause 52.34-6 with respect to convenience, location to showers and
change rooms, and being enclosed/lockable.  Locating the staff bicycle spaces on the
lower ground floor near the amenities would be a better outcome.

 Regarding Condition 1.K. – Pedestrian traffic – the plans indicate a door at the rear of
the westernmost retail premises.  Therefore, this condition is satisfactory.

 Regarding Condition 1.L. – Parking spaces in Ocean Beach Road – satisfactory.

 Regarding Condition 1.M. – Access to at grade tenancies – satisfactory.

 Regarding Condition 1.N. – Waste Management Plan (WMP) – the WMP now
proposes private collection of waste in Morce Avenue.  However, it should be revised
to provide more detail about the collection arrangements.  We would accept an
arrangement whereby:

o The waste collection vehicle parks in the Loading Zone;

o Each bin is transferred to the street (either by the waste vehicle operator or an
internal staff member) and immediately emptied into the waste vehicle; and

o Each emptied bin is immediately returned to the waste room.

PLANNING SCHEME PROVISIONS 

Refer to Attachment 8 – Planning Scheme Ordinance. 

CONSIDERATION 

Satisfaction of the Condition 1 Requirements 

Condition 1.A.  The front façade and parapet of the contributory building and attached 
verandah of the subject land being retained generally as shown on plans by 
WMK Architecture, drawing nos. TP100, TP101, P102, TP103, TP200, 
TP201, TP300, TP400 all marked ‘Issue C’ and dated April 2018. 

Plan TP200 shows the front façade, front parapet and verandah as being 
retained, consistent with the ‘Issue C’ plans reviewed by the Committee on 
30 April 2018 but modified to provide additional details consistent with the 
existing building. Complies. 
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‘Issue C’ plan above  Plan rejected by the Committee on 15 
July 2018 

  

         Plan submitted on 29 July 2019 

An amended floor plan was also received on 29 July 2019 showing the 
recession of the door from the frontage and notation that the ‘Existing shop 
front wall & verandah to be retained and repaired where required. 

 

 

Above plan as reviewed by Council’s Heritage Planner, including the comment ‘& repaired 
where required’. Below plan amended with the words ‘and repaired where required’ removed. 
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Condition 1.B.  The building constructed to the title boundary with Ocean Beach Road 
generally as shown on plans by WMK Architecture, drawing nos. TP100, 
TP101, P102, TP103, TP200, TP201, TP300, TP400 all marked ‘Issue C’ 
and dated April 2018. 

Plan TP101 shows the building constructed to the title boundary with 
Ocean Beach Road. Complies. 

Condition 1.C. Details of any services and appurtenances to the roof and their associated 
screening measures. 

Plans TP103, TP300 and TP400 show details of all services and 
appurtenances to the roof and demonstrate that no screens are necessary. 
Complies. 

Condition 1.D.  Verandahs of Ocean Beach Road shopfronts located east of the 
contributory building to feature posts and simple skillion roofs. 

Plan TP201 has been amended to show the verandah to the Ocean Beach 
Road shopfront located east of the contributory building with feature posts 
and simple skillion roof. Complies. 

Condition 1.E.  Gabled roof form to apply to the length of the retail tenancies fronting 
Ocean Beach Road generally as shown on plans by WMK Architecture, 
drawing nos. TP100, TP101, P102, TP103, TP200, TP201, TP300, TP400 
all marked ‘Issue C’ and dated April 2018. 

Plan TP103 shows a gabled roof form to the length of the retail tenancies 
fronting Ocean Beach Road, consistent with the plans reviewed by the 
Committee on 30 April 2018. Complies. 

Condition 1.F.  The parapet on the west of the Ocean Beach Road frontage to be reduced 
in height to match the adjoining building to the west generally as shown on 
plans by WMK Architecture, drawing nos. TP100, TP101, P102, TP103, 
TP200, TP201, TP300, TP400 all marked ‘Issue C’ and dated April 2018. 

Plan TP200 shows the parapet on the west of the Ocean Beach Road 
frontage with a height matching the adjoining building to the west, 
consistent with the plans reviewed by the Committee on 30 April 2018. 
Complies. 

Condition 1.G.  The western side wall of the retail tenancy fronting Ocean Beach Road to 
feature an alternative material to provide visual relief to the building mass. 
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Plan TP201 has been amended to show the western side wall of the retail 
tenancy fronting Ocean Beach Road with textured concrete which assists 
with providing visual relief to the building mass. Complies. 

Condition 1.H.  Other than for the ground level shop fronts, no glazing to be applied above 
street level on the façade to Morce Avenue. 

Plan TP200 shows no glazing to above street level on the façade to Morce 
Avenue, consistent with the plans reviewed by the Committee on 30 April 
2018. Complies. 

Condition 1.I.  The entrances of Morce Avenue tenancies to be inset and recessed from 
the shopfront and there by improved detailing and a better articulation and 
reconfiguration of the shopfronts. 

Plans TP100 and TP200 have been amended with the entrances of the 
Morce Avenue tenancies inset and recessed from the shopfront with 
improved detailing and articulation. Complies. 

Condition 1.J. The required bicycle spaces of clause 52.34. 

Both the Shire’s Urban Designer and Development Engineer raised 
concerns with the initial proposed location of bicycle spaces. Concerns 
were also raised with respect to compliance with other elements of bicycle 
facilities for staff. 

Clause 52.34 requires seven bicycle spaces for staff and four spaces for 
retail customers.  Initially, all the bicycle spaces were proposed to be 
located on the upper deck carpark level adjacent to the lift. This location 
was inappropriate since they were not conveniently located, and the staff 
spaces were not in a bicycle locker or at a bicycle rail in a lockable 
compound and were not suitably located near the shower and change 
room. 

In the latest amended plans, the seven staff spaces have been relocated to 
a lockable compound with immediate access to the shower and change 
room adjacent to the waste room. This is an ideal location and is supported. 

The four customer spaces have been relocated to the ground floor car park 
at the rear of the tenancies fronting Ocean Beach Road. Whilst these 
spaces are not ideally located for customer use, the location represents an 
acceptable outcome because: 

A. There is already conveniently located bicycle rails in Ocean Beach 
Road adjacent to the pedestrian crossing in front of 108-118 Ocean 
Beach Road; and 
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B. The plans propose an additional bicycle rail shown on TP100
adjacent to the pedestrian crossing in Morce Avenue.

Therefore, the requirement to provide bicycle spaces in accordance with 
clause 52.34 is satisfied. 

Condition 1.K. The western most retail premises fronting Ocean Beach Road must 
facilitate through pedestrian traffic, including for persons with disabilities, to 
the car park located at the rear of the premises whilst the car park is open 
to the public and in operation. 

Plan TP101 shows the western most retail premises to be the through point 
to the carpark, consistent with the plans reviewed by the Committee on 30 
April 2018. Complies. 

Condition 1.L. One of the newly created angled parking spaces in Ocean Beach Road, 
where the existing crossover is removed, being designated as a Loading 
Zone, if so authorised by Council with line marking and signage. 

Plan TP101 was reviewed by Council’s Development Engineer and 
satisfies this requirement. 

Condition 1.M. Access to any at grade tenancy being in accordance with current Australian 
Standards for accessibility with all entry locations matching the existing 
footpath levels at those entry locations. For the Ocean Beach Road retail 
premises, show each doorway level, the corresponding floor level and 
adjacent existing footpath level ensuring the infill paving falls towards the 
kerb and channel. 

Plan TP101 was reviewed by the Shire’s Development Engineer and 
satisfies this requirement. 

Condition 1.N. An amended Waste Management Plan (WMP) that includes: 

i. Describing how employees transfer waste from the retail premises to
the Waste Room.

ii. Describing the proposed traffic management to make reversing for
approximately 50 metres safe.

iii. A statement from at least two private waste management contractors
prepared to service the development under the proposed traffic
management arrangements; or

iv. Revised description of waste collection arrangements whereby
vehicle movements are predominantly in a forward’s direction.

The Shire’s Development Engineer had initial concerns with the submitted 
WMP. The WMP was subsequently amended on page 5 to state that: 

Bins will need to be transferred (with the assistance of a mechanical tug if 
required) from the on-site bin-store area to the Loading Zone along Morce 
Avenue upon arrival of the waste collection vehicle. The site operator will 
have the ability to override the boom gate to facilitate movement of waste 
bins. Waste bins will be returned to the waste room immediately proceeding 
collection. 
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The amended WMP now meets the requirements of the condition and is 
satisfactory. 

A question also arose at the Committee Meeting on 15 July 2019 regarding the extent of 
demolition of the existing heritage building.  The demolition plans reviewed by the Committee 
on 30 April 2018 and 15 July 2019 both showed the retention of the entire heritage building.  
However, this is not possible due to the extent of excavation required for the lower ground 
floor.  Accordingly, the excavation plan has now also been amended to correctly show only 
the retention of the façade and verandah of the heritage building.  

OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 

CONCLUSION 

The Applicant has submitted plans to satisfy Condition 1 of the Permit.  

Shire officers have assessed the submitted plans and found them to satisfy the requirements 
of Condition 1 of the permit.  

RECOMMENDATION 

That the Planning Services Committee being a Responsible Authority under the Mornington 
Peninsula Planning Scheme and the Planning and Environment Act 1987, having considered 
all matters required under section 60 of the Planning and Environment Act 1987 hereby 
resolves to give authority to endorse the Plans that relate to Planning Permit P17/0946 – 80-
89 Ocean Beach Road, Sorrento issued for demolition of a building in a heritage overlay, 
construction of a commercial building and associated works and a reduction in the loading 
bay requirements at 80-98 Ocean Beach Road, Sorrento.  

COMMITTEE DECISION 
 
Moved: Cr Payne 
Seconded: Cr Martin 

That the recommendation be adopted. 
Carried Unanimously
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4.2 Planning Application P18/1177.01 - 1765 Mornington-Flinders Road, Flinders 

Prepared By Rory MacDonald, Senior Planner 

Authorised By Director - Planning and Building  

Document ID A9018140 

Attachment(s) Nil 

Application No. P18/1177.01 

Proposal Amend the Conditions of Planning Permit ref. P18/1177 by 
deleting Condition 12  

Melway Reference 255A9 

Zoning Green Wedge Zone – Schedule 2 (GWZ2) 

Applicant Joel Fredman – Fredman Malina Planning 

Date of Application 2nd July 2019 

PURPOSE 

The purpose of this report is to seek the Planning Services Committee’s (the Committee) 
decision regarding Planning Permit Application P18/1177.01 – 1765 Mornington-Flinders 
Road, Flinders (the Application).  This item is an Amendment Application pursuant to section 
72 of the Planning and Environment Act 1987 (the Act), which seeks the deletion of 
Condition 12 of Planning Permit P18/1177 – 1765 Mornington-Flinders Road, Flinders 
(P18/1177) which approved:   

Use and development of a dwelling, use of the land for intensive animal production (horse 
stud), development of a horse stable building, alteration of access to a road zone, category 1 
and associated works generally in accordance with the endorsed plans 

The specific condition which the applicant seeks to delete requires the Applicant/Owner to 
enter into a Section 173 Agreement (s.173 Application) tying the 
implementation/maintenance of the endorsed Farm Management Plan (FMP) to the title of 
the land. 

The key assessment is whether or not the use of a s.173 Agreement is an appropriate 
mechanism to ensure ongoing compliance with the endorsed FMP.  This FMP is relied upon 
to justify the use/development of a dwelling on the subject site, which is within the Green 
Wedge Zone.  

Based on numerous Victorian Civil Administrative Tribunal (VCAT) decisions on this matter 
which have established a clear precedent and position, it is concluded that the use of a s.173 
Agreement is not justified and the Application is recommended for approval. 

As the imposition of such a condition on permits of this type represents an adopted Council 
policy position, it is deemed necessary by Shire officers to seek a decision by Council.  

Proposal Amend the Conditions of the P18/1177 by deleting Condition 12. 

Zoning, Overlays 
and Particular 
Provisions  

 Green Wedge Zone – schedule 2 (GWZ2);

 Environmental Significance Overlay – schedule 11 (ESO11);
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 Environmental Significance Overlay – schedule 28 (ESO28);

 Significant Landscape Overlay – schedule 1 (SLO1);

 Significant Landscape Overlay – schedule 6 (SLO6);

 Erosion Management Overlay – schedule 1 (EMO1);

 Vegetation Protection Overlay – schedule 2 (VPO2)

 Clause 52.29 – Land adjacent to a Road Zone, Category 1

Permit Triggers Permit triggers for original proposal: 

GWZ2 

 Section 2 Uses (dwelling and intensive animal production);
and

 Buildings and works associated with Section 2 Uses.

ESO11 

 Buildings and works.

SLO1 

 Buildings and works.

SLO6 

 Buildings and works.

Clause 52.29 

 Create/alter access to a road in a Road Zone, Category 1.

Advertising No advertising has been undertaken. 

Submissions To date, no submissions have been received. 

Consultation No consultation has been undertaken. 

Key Issues Appropriateness of the use of a s.173 Agreement to tie the 
implementation and maintenance of an endorsed FMP to the 
use/development of the dwelling. 

Recommendation That the application be approved, and an amended planning 
permit issued. 
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BACKGROUND 

The Permit to which an Amendment is sought, was granted on 6 May 2019 for: 
 
Use and development of a dwelling, use of the land for intensive animal production (horse 
stud), development of a horse stable building, alteration of access to a road zone, category 1 
and associated works generally in accordance with the endorsed plans. 

Existing Conditions 

The subject site is a land parcel of approximately 40,786 square metres in area, located on 
the south-eastern side of Mornington-Flinders road, south of Main Ridge.  The lot size is 
typical for the immediate area, it currently sits vacant with no built form or established use.  
The north-western boundary is densely vegetated with non-native trees and the land slopes 
downwards from the north west to the south east with an overall fall of 17 metres.  There is 
an existing dam on the property, located towards the rear boundary. 

 

Aerial Photo showing subject site and surrounding properties - GIS 2018 

Surrounding Land 

The properties immediately adjacent to the site include: 

North east: 1745 Mornington-Flinders Road, a lot of 41,174 square metres occupied by a 
single dwelling and densely vegetated; 

South east: 425 Musk Creek Road, a cattle farm of 493,854 square metres;  

South west: 1795 Mornington-Flinders Road, a lot of 42,066 square metres occupied by a 
single dwelling; and 

North west: Mornington-Flinders Road, with 1760 Mornington-Flinders road beyond (a lot of 
203,522 square metres occupied by a single dwelling and various associated outbuildings. 
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PROPOSAL 

The Application seeks the deletion of Condition 12 of P18/1177, pursuant to section 72 of the 
Act.  The Condition in question was imposed in order to ensure the use/development of the 
associated dwelling is tied to the implementation of this enterprise.  It requires the 
Applicant/Owner to enter into a s.173 Agreement (registered on the title of the land) obliging 
them to implement and maintain in perpetuity the endorsed FMP which sets out the details of 
the horse breeding enterprise. 

NOTIFICATION AND CONSULTATION 

Notification 

No notification has been undertaken, as the assessment of the Application is confined to a 
single Condition which would not have any impact upon the characteristics/details of the 
approved use and development.  It is therefore considered that the Application would not 
result in material detriment to any person.   

Submissions 

To date, no submissions have been received. 

REFERRALS 

No referrals have been undertaken, as the assessment of the Application is confined to a 
single Condition, which would not have any impact upon the characteristics/details of the 
approved use and development. 

PLANNING SCHEME PROVISIONS 

Permit Triggers 

A Planning Permit was required for the original use and development proposal pursuant to 
the following Clauses of the Mornington Peninsula Planning Scheme: 

35.04 – GWZ2 

 A Planning Permit is required for a Section 2 Use (dwelling);

 A Planning Permit is required for buildings or works associated with a Section 2 use;

 A Planning Permit is required for a building within 100m of a Road Zone Category 1.

42.01 – ESO11 

 A Planning Permit is required to construct a building or construct or carry out works.

42.03 – ESO1 and ESO6 

 A Planning Permit is required to construct a building or construct or carry out works.

52.29 

 A Planning Permit is required to create or alter access to a road in a Road Zone,
Category 1.
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State Planning Policy Framework 
Clause 11.03-5S Distinctive areas and landscapes 
Mornington Peninsula Localised Planning Statement (Victorian Government, 2014) 

Clause 12.05 Significant Environments and Landscapes 

Clause 14.01 Agriculture 

Clause 15.01-6S Design for rural areas 

Local Planning Policy Framework 
Clause 21.09 Planning for Rural Areas 

Other 

Mornington Peninsula Green Wedge Management Plan (1 April 2019). 

Mornington Peninsula Shire Council – Interim Policy – Rural Dwellings Including Bed and 
Breakfast Accommodation (June 2011). 

CONSIDERATION 

Application Context/Background 

P18/1177 was issued on 6 May 2019 for:  

Use and development of a dwelling, use of the land for intensive animal production (horse 
stud), development of a horse stable building, alteration of access to a road zone, category 1 
and associated works generally in accordance with the endorsed plans. 

The Application seeks an Amendment to this Permit pursuant to section 72 of the Act.  The 
Amendment sought is the deletion of Condition 12 of the permit, which reads as follows: 

Prior to the commencement of any buildings or works associated with the approved dwelling, 
the owner must enter into an Agreement with the Responsible Authority pursuant to Section 
173 of the Planning and Environment Act 1987.  The Agreement must be prepared and 
registered on the title to the land to the satisfaction of the Responsible Authority.  The 
Agreement must require the owner or occupier to undertake the following to the satisfaction 
of the Responsible Authority: 

i. Implement, and maintain in perpetuity, the endorsed Farm Management Plan. 

ii. Acknowledge that they are fully aware of the potential emissions (visual, noise and 
odour) associated with agricultural activities in the locality and proceed with the use 
and development of their dwelling in full knowledge that one of the objectives of the 
Green Wedge is to accommodate productive agricultural use and that this activity 
should be expected and that they are aware of their obligations in relation to proper 
land management. 

iii. Responsibly manage all dogs and cats to prevent attacks on livestock and native 
fauna. 

iv. All costs associated with the drafting and registration of this Agreement on title, are to 
be borne by the permit holder. 
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v. The permit holder must responsibly manage farming practices including spray drift so 
as not to impact on neighbouring properties farming practices. 

This Agreement must be registered by the Applicant on title, prior to the commencement of 
any buildings or works associated with the approved dwelling, pursuant to Section 181 of the 
Planning and Environment Act 1987. 

The Applicant contends that the use of a s.173 Agreement to ensure implementation of the 
endorsed FMP is an unnecessary and unduly onerous mechanism.  In the context of 
previous Tribunal decisions on this matter, and the inclusion of Planning Permit conditions 
which serve this same purpose, the applicant contends that there is no justification for the 
use of this condition. 

As the Application solely relates to the legitimacy of a single Condition, this assessment will 
be confined to consideration of that matter alone.  

Purpose of Condition 

In accordance with the objectives/decision guidelines of GWZ2, the provisions of the 
‘Mornington Peninsula Green Wedge Management Plan’ (GWMP), and the previous Interim 
policy for 'Rural dwellings including bed and breakfast accommodation', the use/development 
of a dwelling within the GWZ can only be supported in conjunction with a substantial and 
sustainable agricultural or conservation use on the land.  With respect to the original planning 
permit (P18/1177), it was concluded that the proposed horse breeding enterprise is an 
appropriate use for the subject site which satisfies this test.  The planning permit was granted 
on this basis. 

The Condition in question in the current application was imposed in order to ensure the 
use/development of the associated dwelling is tied to the implementation of this enterprise.  It 
requires the applicant/owner to enter into a s.173 Agreement (registered on the title of the 
land) obliging them to implement and maintain in perpetuity the endorsed FMP which sets 
out the details of the horse breeding enterprise. 

The use of such a condition in planning permits for the use/development of dwellings in the 
GWZ has been common practice since the resolution of Council to apply the Interim Policy 
'Rural dwellings including bed and breakfast accommodation'.  The recently adopted Green 
Wedge Management Plan, which follows on directly from the Interim Policy, includes a 
specific policy provision requiring the use of such a condition: 

Having regard to the policy of requiring Land Management Plans as part of dwelling 
applications, it is important to secure the implementation of approved Plans and to ensure a 
system of effective monitoring and compliance.  While VCAT has not supported the use of 
s.173 Agreements as a routine means of reinforcing permit conditions, in the experience of 
Council the requirement to enter into an agreement highlights the necessary level of 
commitment to applicants, and, of equal importance, ensure that prospective future owners 
of land are made aware of the ongoing obligations through a notation on title. 

Given this policy position, Shire officers have deemed it to be a requirement in exercising 
delegated authority that such a condition is placed on planning permits of this type. 

VCAT Decisions and Precedent for Use of Condition 

As alluded to in the above extract from the GWMP, previous decisions at the Victorian Civil 
and Administrative Tribunal (VCAT) have set out a clear position that the blanket application 
of s.173 Agreements to permits for use and development of dwellings in the Green Wedge 
Zone is inappropriate.  Cases where this position has been established and/or espoused 
include, but are not limited to: 
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 Targett v Mornington Peninsula SC [2011] VCAT 888;

 Lyons v Mornington Peninsula SC [2011] VCAT 1761;

 Taras Nominees v Mornington Peninsula SC [2012] VCAT 189;

 Southern Planning Consultants v Mornington Peninsula SC [2013] VCAT 1874;

 Feingold v Mornington Peninsula SC [2012] VCAT 1143;

 O’Keefe v Mornington Peninsula SC [2012] VCAT 583;

 Cleine v Mornington Peninsula SC [2012] VCAT 1851;

 Kavals v Mornington Peninsula SC [2014] VCAT 1253;

 Burgess v Mornington Peninsula SC [2015] VCAT 465;

 Prossor v Mornington Peninsula SC [2016] VCAT 1171;

 McCabe v Mornington Peninsula SC [2018] VCAT 1427; and

 Ottobre V Mornington Peninsula SC [2018] VCAT 891.

The following extract from Prossor v Mornington Peninsula SC [2016] VCAT 1171 provides a 
clear indication of the position of the Tribunal on this matter: 

The use of Section 173 Agreements has been addressed by a number of Tribunal decisions 
now… 

The upshot of these previous Tribunal decisions is that Section 173 Agreements should be 
used sparingly and only when there is a clearly identified and specific need for a Section 173 
Agreement having regard to the particular facts and circumstances of the case.  The Tribunal 
has not supported the Council’s blanket approach of applying Section 173 Agreement 
conditions. 

In assessing the above Applications for review, VCAT has frequently addressed the policy 
position of the Shire with respect to the use of s.173 Agreements, for example: 

I also note that the application of the condition was effectively based on an adopted ‘policy’ of 
the responsible authority, but was not an incorporated or reference document in the 
Mornington Peninsula Planning Scheme.  A fact acknowledged by the responsible authority 
in its submission, noting the interim policy ‘has no statutory weight since it does not form part 
of the Scheme (McCabe v Mornington Peninsula SC [2018] VCAT 1427). 

It is clear from the numerous VCAT rulings on the matter that the blanket application of a 
condition of this type is viewed as being unnecessary and inappropriate.  The fact that it 
constitutes an adopted Council policy position has not had any influence on this view and 
offers no additional weight to the legitimacy of this practice. 

The position has been so clearly established by VCAT that in both the McCabe and the 
Ottobre proceedings quoted above (the two most recent VCAT decisions), VCAT awarded 
costs against Council in both cases.  The Members both noted in particular the weight and 
findings of various VCAT decisions that the use of a s.173 Agreement in these 
circumstances was inappropriate and unnecessary. The awarding of costs by VCAT was 
detailed in a briefing note to Council dated 4 February 2019 (BN923). 
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It has commonly been stated by VCAT in many of these decisions, that relevant permit 
conditions continue to have on-going force and effect, and thus Council can if necessary, 
take appropriate enforcement action of such conditions.  

Further to this, VCAT has in many instances found that the existing condition imposed by 
Council (as it relates to implementation of the Farm/Land Management Plan) could be 
modified to include the matters that Council seek to include through the s.173 Agreement. 
The condition which is commonly applied reads as follows: 

Implementation of the Land/Farm Management Plan 

Prior to the initial occupation of the dwelling (or other such time as approved in writing by the 
Responsible Authority), the land owner/occupier must demonstrate commencement of the 
farm/land management plan as approved (or as varied by the written consent of the 
Responsible Authority) to the satisfaction of the Responsible Authority. Any damaged or 
ineffective stock fencing must be replaced as soon as possible.  

In the case of Burgess v Mornington Peninsula SC [2015] VCAT 465, and in fact many of the 
other cases, the VCAT has sought to amend this condition generally as follows: 

Implementation of the Farm Management Plan 

Prior to the initial occupation of the dwelling (or other such time as approved in writing by the 
Responsible Authority), the land owner/occupier must demonstrate commencement of the 
Integrated Land Management plan as approved (or as varied by the written consent of the 
Responsible Authority) to the satisfaction of the Responsible Authority and then must ensure 
the on-going implementation of that approved plan (or of any approved varied version of that 
plan). Any damaged or ineffective stock fencing must be replaced as soon as possible. 

Use of Condition in Present Case 

The Applicant has applied for the deletion of Condition 12 of the Planning Permit, relying in 
large part on the various VCAT decisions referenced above.  The Applicant submits that the 
use of the s.173 Agreement condition in this case represents an application by Council of the 
‘blanket approach’ which has repeatedly been found by VCAT to be unnecessary and 
inappropriate. 

In reviewing the planning permit for which the current amendment is sought, it is not 
considered that there are any particular circumstances which set it apart from those previous 
permits which have had the s.173 Agreement condition successfully challenged.  

The assessment of this Application is entirely limited to the appropriateness of a s.173 
Agreement as a mechanism for ensuring implementation and ongoing compliance of the 
endorsed FMP.  The weight of previous VCAT decisions on this matter is overwhelming and 
it is not considered that a ‘blanket approach’ policy position is tenable in the face of these 
decisions.  There are no particular circumstances with respect to the Planning Permit in 
question which sets it apart in this regard. 

Given the above, it is recommended that the Application be supported, and the Permit be 
amended through the deletion of Condition 12.  It is however recommended that consistent 
with the decision making of VCAT, the existing Condition 11 (which requires the 
implementation of the FMP) be amended to provide for the ongoing implementation of the 
endorsed FMP.  This ensures that the obligations of the s.173 Agreement are appropriately 
addressed through the reworded Condition 11 and ensures the on-going management of the 
endorsed FMP, consistent with the GWZ and the relevant policies pertaining to rural land. 
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OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 

CONCLUSION 

For the reasons set out in the Consideration section above, it is concluded that Condition 12 
is unnecessary and unduly onerous.  It is recommended that the Application be approved, 
Condition 12 deleted and Condition 11 amended to ensure ongoing implementation with the 
endorsed FMP. 

RECOMMENDATION 

That the Planning Services Committee resolves to approve the Application to amend 
Planning Permit P18/1177 – 1765 Mornington-Flinders Road, Flinders to delete Condition 12 
and amend Condition 11 to read: 

11. Prior to the initial occupation of the dwelling (or other such time as approved in writing 
by the Responsible Authority), the land owner/occupier must demonstrate 
commencement of the Farm Management Plan as approved (or as varied by the 
written consent of the Responsible Authority) to the satisfaction of the Responsible 
Authority.  Any damaged or ineffective stock fencing must be replaced as soon as 
possible. 

The endorsed Farm Management Plan must be implemented and maintained to the 
satisfaction of the Responsible Authority. 

Deputations 

 Mr Joel Fredman 

MOTION 

Moved: Cr Celi 
Seconded: Cr Colomb  

That the Planning Services Committee resolves to approve the Application to amend 
Planning Permit P18/1177 – 1765 Mornington-Flinders Road, Flinders to delete 
Condition 12 and amend Condition 11 to read: 

11. Prior to the initial occupation of the dwelling (or other such time as approved in 
writing by the Responsible Authority), the land owner/occupier must 
demonstrate commencement of the Farm Management Plan as approved (or as 
varied by the written consent of the Responsible Authority) to the satisfaction of 
the Responsible Authority.  Any damaged or ineffective stock fencing must be 
replaced as soon as possible. 

The endorsed Farm Management Plan must be implemented and maintained to 
the satisfaction of the Responsible Authority. 

Part B 

That the Farm Management Plan include and reinforce that the owner or occupier 
undertake the following to the satisfaction of the Responsible Authority: 
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1. Implement and maintain the endorsed Farm Management Plan. 

2. Acknowledge that they are fully aware of the potential emissions (visual, noise 
and odour) associated with agricultural activities in the locality and proceed with 
the use and development of their dwelling in full knowledge that one of the 
objectives of the Green Wedge is to accommodate productive agricultural use 
and that this activity should be expected and that they are aware of their 
obligations in relations to proper land management. 

3. Responsibly manage all dogs and cats to prevent attacks on livestock and native 
fauna. 

4. The permit holder should responsibly manage farming practices including spray 
drift so as not to impact on neighbouring properties farming practices. 

Carried Unanimously
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4.3 GreenSync Diesel Generators - Determination of Planning Applications 
(P19/0665, P19/0690, P19/0699, P19/0693, P19/0692) 

Prepared By Veronica Lyngcoln, Senior Planner 

Authorised By Director - Planning and Building  

Document ID A9019958 

Attachment(s) 1. Aerials and Imagery
2. Development Plans
3. Environmental and Acoustic Reports
4. Recommended Conditions

Application No. P19/0665, P19/0690, P19/0699, P19/0693 & P19/0692

Proposal Use and development of a Utility Installation and associated 
works.   

Melway Reference 253C6 (605 Limestone Road, Boneo); 168H11 (340 Browns 
Road, Rye); 253F4 (115-141 Browns Road, Boneo); 160H5 
(163 Nepean Highway, Dromana); 160E5 (133 Nepean 
Highway, Dromana) 

Zoning Green Wedge Zone (all applications) 

Applicant GreenSync Pty Ltd 

Date of Application 15 April 2019 (all applications) 

PURPOSE 

The purpose of this report is to seek a decision from the Planning Services Committee (the 
Committee) on the determination of five Planning Applications which propose the installation 
of diesel generators, transformer kiosks and associated switchboards at five separate sites. 
The sites are listed below: 

 605 Limestone Road, Boneo (P19/0665);

 340 Browns Road, Rye (P19/0690);

 115-141 Browns Road, Boneo (P19/0699);

 163 Nepean Highway, Dromana (P19/0693); and

 133 Nepean Highway, Dromana (P19/0692).

The Committee resolved at the Committee Meeting of 6 August 2018 via Notice of Motion 
186 that a Planning Permit is required from Council in relation to the proposed installation of 
diesel or other generators of electric power, and any other proposed installation of diesel or 
biofuel generators of electric power within the Mornington Peninsula Shire (the Shire).  
Furthermore, the resolution stated that all applications of this nature will be determined at a 
Committee Meeting.  
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Below is a tabled summary of the Application process including the Shire officer’s 
recommendation: 

Zoning and Overlay 
Permit Triggers 

605 Limestone Road, Boneo (P19/0665):  

 Green Wedge Zone – Schedule 2 (GWZ2) (permit required
for use and buildings and works); and

 Environmental Significance Overlay – Schedule 14 (ESO14)
(permit required for buildings and works).

340 Browns Road, Rye (P19/0690): 

 Green Wedge Zone – Schedule 4 (GWZ4) (permit required
for use and buildings and works);

 Environmental Significance Overlay – Schedule 15 (ESO15)
(permit required for buildings and works); and

 Environmental Significance Overlay – Schedule 23 (ESO23)
(permit required for buildings and works).

115-141 Browns Road, Boneo (P19/0699):

 GWZ2 (permit required for use and buildings and works);
and

 Environmental Significance Overlay – Schedule 13 (ESO13)
(permit required for buildings and works).

163 Nepean Highway, Dromana (P19/0693): 

 Green Wedge Zone – Schedule 3 (GWZ3) (permit required
for use and buildings and works);

 Environmental Significance Overlay – Schedule 6 (ESO6)
(permit required for buildings and works);

 Environmental Significance Overlay – Schedule 19 (ESO19)
(permit required for buildings and works); and

 Environmental Significance Overlay – Schedule 28 (ESO28)
(permit required for buildings and works).

133 Nepean Highway, Dromana (P19/0692): 

 GWZ3 (permit required for use and buildings and works);
and

 Environmental Significance Overlay – Schedule 16 (permit
required for buildings and works).
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Advertising All Applications were advertised by sending letters to adjoining 
property owners and occupiers, in accordance with section 52 of 
the Planning and Environment Act 1987 (the Act). 

It is noted that Melbourne Water provided a written response to a 
notification letter sent, with respect to 163 Nepean Highway, 
Dromana.  Melbourne Water manage an asset on the opposite 
side of Nepean Highway.  Melbourne Water raised no objection 
and recommended a condition to be placed on the permit 
requiring a Site Environmental Management Plan (EMP).  Shire 
officers note that an EMP has already been submitted with the 
Application which is considered satisfactory, therefore it is 
considered that the condition is not required to be placed on the 
permit. 

Submissions Nil.  

Consultation No formal consultation occurred throughout the processing of all 
applications.  

Key Issues Response to policy context and consideration of any external 
amenity impact.  

Recommendation That all Applications be approved, and Planning Permits issued 
for the use and development of a utility installation and associated 
works subject to conditions (included at Attachment 4).   

BACKGROUND 

Previous Permits 

Nil.  

Existing Conditions and Surrounding Land 

605 Limestone Road, Boneo (P19/0665) 

 Existing agricultural farm (crop raising) with associated machinery and packing sheds 
as well as a dam; 

 The land is located on the south-east corner of Boneo Road and Limestone Road and 
is approximately 17.8 hectares in area; and 

 Surrounding land is largely used for agriculture with some lots containing single 
dwellings.  

340 Browns Road, Rye (P19/0690) 

 Existing poultry farm with associated buildings as well as one dwelling. Additionally, a 
telecommunications facility exists on the land towards the eastern side of the site; 

 The land is located on the north-west corner of Weeroona Street and Browns Road and 
is approximately 20.2 hectares in area; and 
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 Surrounding land includes lots containing single dwellings, some used for agriculture
as well as ‘The Dunes Golf Links’ golf course opposite the site, on the southern side of
Browns Road.

115-141 Browns Road, Boneo (P19/0699)

 Existing agricultural farm (crop raising) with associated buildings as well as a dam and
one dwelling;

 The land is located on the southern side of Browns Road and is approximately 189.6
hectares in area; and

 Surrounding land includes relatively uniform lots on the northern side of Browns Road
all containing single dwellings. Land to the east contains a South East Water facility.
Land to the south and west are lots predominantly used for agriculture, as well as a
poultry farm.

163 Nepean Highway, Dromana (P19/0693) 

 Existing plant nursery with associated buildings as well as one dwelling;

 The land is located on the western side of Nepean Highway and is approximately 36.3
hectares in area; and

 Surrounding land includes rural allotments, most containing single dwellings. Land
opposite the site on the southern side of Nepean Highway is used for crop raising and
primary produce sales.

133 Nepean Highway, Dromana (P19/0692) 

 The land is currently operating as the Dromana Drive-In;

 The land is located on the northern side of Nepean Highway and is approximately 5.2
hectares in area; and

 Surrounding land includes rural allotments, most containing single dwellings as well as
the Dromana Holiday Village/caravan park to the immediate west.

PROPOSAL 

As described in the documentation provided by the Applicant, GreenSync have a network 
support agreement with United Energy to provide support during peak periods of electricity 
demand in the summer season. This network involves the installation of utility works to 
provide load supply connections in the form of transformer kiosks across the Shire.  

Different types of temporary embedded power generation can be connected to the load 
supply connections. The Applicant states that diesel or large-scale batteries will be deployed 
as the temporary embedded generation.  In time, the generators will be replaced with utility-
scale solar batteries, renewables and demand response technologies.   

The permanent features of the installation include the metering device, protection and control 
equipment housed in a switchboard, concrete foundations and underground cabling. The 
generators will be installed each season in October and demobilised in April, over four years. 

The equipment will be made available for the emergency generation of power when the 
network experiences extreme demand, 24 hours, 7 days a week.  Once the main network 
triggers extreme demand, the generators are ‘switched on’ systematically.   
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Attachment 1 provides an aerial image of each site with imagery of the installation set-up. It 
is noted that the infrastructure has already been installed at each site. 

Attachment 2 provides the development plans submitted by the Applicant. 

Attachment 3 provides supporting environmental and acoustic reports submitted by the 
Applicant.     

REFERRALS 

Internal Referrals

The submitted Acoustic Reports prepared by Clarity Acoustics for all five sites, has been 
reviewed by the Shire’s Environmental Health officer. No objections have been raised subject 
to conditions which generally read as follows: 

 The proposal must comply with the requirements of EPA Victorian Publication 1411
Noise from Industry in Regional Victoria (NIRV).

 The proposal must comply with the requirements of ‘Clarity Acoustics’ Acoustic
Assessment Report No. R02 19072 dated 19th July 2019.

PLANNING SCHEME PROVISIONS 

State Planning Policy Framework 
Clause 11.01-1R Green wedges – Metropolitan Melbourne 

Clause 11.03-5S Distinctive areas and landscapes (Mornington Peninsula Localised 
Planning Statement, Victorian Government, 2014) 

Clause 12 Environmental and Landscape Values  

Clause 13 Environmental Risks and Amenity 

Clause 15.01-6S Design for rural areas 

Clause 15.02-1S Energy and resource efficiency 

Clause 19.01-1S Energy supply 

Local Planning Policy Framework 
Clause 21.09 Planning for rural areas 

Clause 22.06 Development on Highways, Main Roads and Tourist Routes 

Other

Clause 51.02 Metropolitan Green Wedge Land: Core Planning Provisions 

Mornington Peninsula Green Wedge Management Plan, April 2019 
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CONSIDERATION 

State and Local Planning Policy 

Rural landscapes and environmental features of the Shire are important aspects which 
contribute to the valued characteristics of the Shire as expressed in the Mornington 
Peninsula Localised Planning Statement, Victorian Government, 2014 and the Mornington 
Peninsula Green Wedge Management Plan, April 2019.  These areas must be protected 
from inappropriate development and careful consideration must be given to the siting and 
design of buildings and works.  Future agricultural capacity of green wedge land must not be 
jeopardised by inappropriate land-use and development.   

Furthermore, policy objectives include the consideration of environmental risks and amenity 
in accordance with the scale and type of each proposal, whereby the assessment of land-use 
and development proposals must ensure that natural systems processes are conserved and 
managed appropriately.  

The proposed utility installations at all five sites are considered to meet all relevant State and 
Local Policy Objectives for the following reasons: 

 From a built form and visual perspective, all installations will be set appropriately within 
the landscape of each lot and are generally low-scale in design, presenting no adverse 
visual impact to the streetscape or adjoining land.  Where the proposed infrastructure is 
sited close to the front boundary of a lot, existing vegetation both on the private 
allotment and on the road reserve will assist with softening the appearance of the 
infrastructure; 

 The area of land that the infrastructure is contained is modest and does not detract 
from the landscape character of each site. Additionally, the area to be used will not 
unreasonably reduce the capacity for agricultural use on any of the sites; 

 The Environmental Management Plans prepared by Erias Group Pty Ltd, adequately 
assess the potential environmental risk to each installation, identifying that each 
proposal presents relatively low risk with respect to noise, air quality, soils, vegetation, 
flora and fauna, spills and contamination, waste, traffic, vehicle access, Aboriginal 
cultural heritage, flooding, utilities and land restoration.  Shire officers note that the 
proposal must comply with the regulatory requirements of State Environment 
Protection Policies under the Environment Protection Act 1970 which relate to the 
environmental matters listed above; 

 With respect to noise mitigation, the acoustic barriers proposed to the generators at the 
following locations are considered to be suitable with respect to reducing the impact of 
noise to nearby sensitive uses (dwellings): 

o 340 Browns Road, Rye; 

o 163 Nepean Highway, Dromana; and 

o 133 Nepean Highway, Dromana. 

The Shire’s Environmental Health officer has reviewed each Acoustic Report and 
raised no objection subject to conditions; 

 No proposed installation is located within close proximity to any significant creek line or 
waterway and no vegetation is proposed to be removed.  Impact upon environmental 
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processes is considered to be minimal and each installation will not unreasonably 
disrupt the passage of water flow across land; 

 The proposed use and siting of each utility installation on relatively large rural lots 
presents a suitable planning outcome with minimal off-site amenity impacts, which 
could otherwise be an issue if sited in an urban residential area; and 

 From an energy and resource efficiency perspective, the Applicant has indicated that 
the diesel generators will gradually be replaced with large scale solar batteries. 
Renewable opportunities are being further explored in partnership with United Energy 
and the Shire. With respect to the diesel operation, GreenSync calculate the total 
number of Megawatt hours (MWh) that the generators run for each season and 
purchase the equivalent in Australian Greenpower offsets.  The amount of energy (from 
accredited sources) is then supplied to the national electricity grid to replace energy 
drawn by the running of the generators.  

ZONING  

Clause 35.04 – Green Wedge Zone (Schedules 2, 3, and 4) 

The purpose of the Green Wedge Zone (GWZ) is as follows: 

 To implement the Municipal Planning Strategy and the Planning Policy Framework; 

 To provide for the use of land for agriculture; 

 To recognise, protect and conserve green wedge land for its agricultural, 
environmental, historic, landscape, recreational and tourism opportunities, and mineral 
and stone resources; 

 To encourage use and development that is consistent with sustainable land 
management practices; 

 To encourage sustainable farming activities and provide opportunity for a variety of 
productive agricultural uses; 

 To protect, conserve and enhance the cultural heritage significance and the character 
of open rural and scenic non-urban landscapes; and 

 To protect and enhance the biodiversity of the area. 

The proposed use of each lot for a utility installation is compatible with how each lot is 
currently used, predominantly for the purposes of agriculture with the exception of the 
Dromana Drive-In at 133 Nepean Highway, Dromana and the plant nursery at 163 Nepean 
Highway, Dromana.  The proposed use will not cause any disruption to agricultural functions 
or processes and will not limit future agricultural use of any lot. 

From a visual perspective, each generator measures to approximately 2.6 metres above 
natural ground.  The switchboards and substations are lower than 2.6 metres in height.  The 
colours and materials ‘neutral grey’ and ‘wilderness green’, suitably blend with the natural 
features of each site, the acoustic barriers will also be finished in natural tones.  Hard-
standing surface is minimal with gravel used around the concrete pads.   

When comparing the front setbacks of all installations, the installation proposed at 163 
Nepean Highway, Dromana (plant nursery) is sited closest to a main road, on the front title 
boundary. The height of the generators and acoustic barrier at 2.6 metres is considered 
reasonable without causing any adverse visual bulk to the streetscape.  Existing vegetation 
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on the road reserve helps to soften the appearance of the infrastructure.  Existing views and 
vistas of the broader area will not be disrupted.    

The remaining installations are set-back reasonable distances from all title boundaries with 
the majority partly obscured from street view.  

Each utility installation is located a reasonable distance away from any nearby dwelling 
bearing no adverse amenity impact.  It is noted that all Applications were advertised, and no 
objections received.   

Overall, all five proposals are considered to appropriately respond to the Municipal Planning 
Strategy, the Planning Policy Framework and the purpose and objectives of the Green 
Wedge Zone.  

OVERLAYS  

Clause 42.01 – Environmental Significance Overlay (Schedules 6, 13, 14, 15, 19, 23 and 
28) 

The purpose of the Environmental Significance Overlay (ESO) is as follows: 

 To implement the Municipal Planning Strategy and the Planning Policy Framework;

 To identify areas where the development of land may be affected by environmental
constraints; and

 To ensure that development is compatible with identified environmental values.

The identified environmental areas and characteristics as listed in each schedule include the 
following: 

 Kangerong Basin (ESO6);

 Tideway Uplift (ESO13);

 Tootgarook Swamp – Boneo Flats (ESO14);

 The Cups (ESO15);

 Fluviatile deposits (ESO19);

 Semi-stabilised dunes (ESO23); and

 Mornington peninsula bushland (ESO28).

The scale and intensity of all proposed utility installations are considered to be modest, 
bearing minimal disruption to the existing conditions of the land and environmental processes 
of each area.  

A visual impact assessment has been made in the previous section to this report under the 
GWZ assessment. The infrastructure is considered to bear no adverse visual impact to the 
natural characteristics of each area.  

As relevant to post- initial installation and set-up, the environmental mitigation measures 
listed in the EMP for each site, which accord with the objectives of ESO, include the 
following: 
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 Vehicles and machinery to be cleaned of soil and vegetation material prior to entering 
the site and vehicles to remain within the designated project areas; 

 Sites to be kept free of litter and clean; 

 All fuels, lubricants and chemicals to be stored in a manner that prevents 
contamination of soil and water; 

 Operators must be in attendance during refuelling to monitor and prevent overflow; 

 Minimal trimming of overhanging branches (if present) to allow safe clearance for 
vehicle access; 

 Compliance with requirements of Aboriginal heritage regulations; 

 Contractors to be made aware of existing utilities and services prior to entering the site; 

 Do not alter site drainage; 

 Monitor forecast for extreme rainfall events and inspect site during/after such events to 
prevent hazardous build-up of water. Re-instate site; and 

 Site to be restored if equipment is removed.  

It is considered that each site can be managed appropriately to comply with the objectives of 
the ESO. The process of loading the generators onto each site each season can occur 
seamlessly without bearing any unreasonable impact to the environment. 

CONCLUSION 

The proposed use and development of a utility installation at all five sites is considered 
appropriate with respect to the objectives of all state and local planning policy, zone and 
overlay objectives and relevant particular provisions of the Mornington Peninsula Planning 
Scheme.  

The proposed use and development at all five sites, presents no unreasonable amenity 
impact to third parties and bears no adverse visual impact to the unique landscape character 
of rural areas.  

OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 

RECOMMENDATION 

That the Planning Services Committee resolves to approve Planning Applications P19/0665, 
P19/0690, P19/0699, P19/0693 and P19/0692 for the use and development of a utility 
installation and associated works subject to the conditions set out in Attachment 4 of this 
report.  

Deputations 

 Mr Bruce Thompson and Mr Nevan Wadeson 
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Extension of Speaking Time 

Moved: Cr Martin 
Seconded: Cr. Brooks 

That a two minute extension to the speaking time be granted to Mr Bruce Thompson 
and Mr Nevan Wadeson. 

MOTION 

Moved: Cr. Brooks 
Seconded: Cr Celi 

1. That the Planning Services Committee resolves to approve Planning
Applications P19/0665, P19/0690, P19/0699, P19/0693 and P19/0692 for the use
and development of a utility installation and associated works subject to the
conditions set out in Attachment 4 of this report.

2. That Council advocates on an ongoing basis to State and Federal Governments
for funding plug-in grid scale batteries to progressively replace the current
seasonal generators.

3. That a Communications Plan be immediately implemented to explain the
transitional nature of these installations as part of a pathway to a low carbon
energy future in alignment with the Shire’s carbon neutral target and our recent
declaration of a climate emergency.

Carried Unanimously
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4.4 Quarter 4 VicSmart Applications 

Prepared By Leigh Northwood, Senior Planner  

Authorised By Director - Planning and Building 

Document ID A9003648 

Attachment(s) 1. Q4 VicSmart Applications

PURPOSE 

The purpose of this report is to provide the Planning Services Committee (the Committee) 
with an update on the applications that have been submitted under VicSmart provisions this 
past quarter (Quarter 4 – April to June 2019). 

BACKGROUND 

The VicSmart provisions were introduced into the Victoria Planning Provisions (VPP) via 
Amendment VC114 on 19 September 2014 by the former Liberal State Government.  This 
introduced specific clauses within all Planning Schemes in Victoria and also amended the 
Planning and Environment Regulations to prescribe 10 business days for Council to make a 
decision, five business days to request further information and the requirement to identify 
these applications within the Planning Register as a VicSmart Application.  

VicSmart provides a shorter planning permit process for simple and straightforward 
applications. Key characteristics of the VicSmart system include: 

 A 10 statutory-day timeframe in which Council should determine applications;

 Exemption from third party notification and review rights;

 Assessment against a narrow and specific set of decision guidelines; and

 Applicants are expected to obtain any relevant referral advice before lodging.

The type (or classes) of applications that can be processed under VicSmart are listed in 
clause 92 of the VPP, with specific details such as application information requirements and 
specific decision guidelines contained in clause 93. 

DISCUSSION 

A total of 102 applications were decided this past quarter (April to June 2019) (Attachment 
1). Of the 102 applications: 

 93 were decided within 10 days (10 days being the statutory timeframe within which to
consider and decide an application under VicSmart). It should be noted that of the 102
applications three did not require a permit and seven were withdrawn;

 21 applications were for fences;

 44 were for an outbuilding, bungalow, carport or shed;

 12 were for the removal of vegetation;

 Three were dwelling additions;
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 14 were subdivisions and boundary realignments;

 Three were for a deck or pergola; and

 Five were for industry.

CONSIDERATION 

Shire officers have undertaken an assessment of planning permit applications for the past 
quarter. As noted above, the majority of the applications are for outbuildings, garages or 
carports, two or three lot subdivisions and boundary realignments, removal of dead or non-
native vegetation (single tree), fences and decks or verandahs. In all instances the 
applications have been lodged with the relevant information including supporting referral 
authority consents and the level of complexity being low. Of the 102 applications 89 were 
approvals, six refusals and seven were withdrawn. 

As with decisions made in previous quarters, the majority of applications assessed under the 
provisions of VicSmart continue to be for fences and sheds. Of particular note, the majority of 
these applications are in townships and settlements with only four being for land within the 
Shire’s Green Wedge areas. Of the applications received for land in the Green Wedge, one 
was for an outbuilding, one was for an addition to an existing dwelling and the other two were 
for verandah/decks. 

Shire officers have compared the number of applications received and assessed under 
VicSmart to other municipalities. The comparison identified in the last quarter that of the 74 
councils that reported in the last quarter, Mornington Peninsula was third behind the Cities of 
Whitehorse (137) and Cardinia (115).  

The above comparative analysis and those of previous quarters indicates that the 
Mornington Peninsula Shire has received the second highest number of VicSmart 
Applications it has ever received (the highest quarter being Q2 in 2017/2018 where 129 
applications were received).  It is noted however that no longer term ‘trend’ can be identified 
by this data, as subsequent data sets from quarters after Q2 of 2017/2018, have 
demonstrated generally lower numbers (ranging from 65 to 89 applications in subequent 
quarters). Continued monitoring of the data will be necessary to identify any real ‘upturn’ 
trend. 

OFFICER DIRECT OR INDIRECT INTEREST 

No person involved in the preparation of this report has a direct or indirect interest requiring 
disclosure. 

CONCLUSION 

The above statistics represent 19% of the total number of applications received by Planning 
Services this past quarter. The applications have all been of a minor nature with most 
undertaken within the 10 day timeframe as required under the provisions of VicSmart. 
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RECOMMENDATION 

That the Planning Services Committee notes the contents of this report regarding the 
VicSmart Applications determined for the past quarter (April to June 2019). 

COMMITTEE DECISION 

Moved: Cr Martin 
Seconded: Cr. Brooks 

That the recommendation be adopted. 
Carried Unanimously
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5 NOTICES OF MOTION 

Notices of Motion must be received three clear business days prior to a meeting.  

Nil. 

6 URGENT BUSINESS 

Under Council's Meeting Procedure and Common Seal Local Law, no business may be 
admitted as urgent business unless it: 

1. Relates to a matter which has arisen since distribution of the Agenda.

2. Cannot because of its urgency, be reasonably listed in the Agenda of the next Council
Meeting.

3. Councillors by a majority vote, vote in favour of a matter being dealt with as urgent
business.

Nil. 

7 CONFIDENTIAL ITEMS   

Nil. 
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8 MEETING CLOSE 

As there was no further business, the meeting closed at 9.01pm 

Confirmed this 14th day of October 2019  

…………………………………………………. 
Cr Kate Roper, Chairperson - Planning Services Committee 
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