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1 OPENING AND PROCEDURALMATTERS

Meeting opened at 7:32 p.m.

Present

Cr. Graham Pittock (Chairman)

Mayor, Cr. Antonella Celi
Cr. Bev Colomb
Cr. Andrew Dixon
Cr. Hugh Fraser
Cr. David Garnock
Cr. David Gibb
Cr. Frank Martin
Cr. Tim Rodgers
Cr. Anne Shaw

Dr. Michael Kennedy OAM, Chief Executive Officer

1.1 Apologies

Cr. Lynn Bowden

1.2 Confirmation of Minutes

RECOMMENDATION

That the Minutes from the Previous Development Assessments Committee held on 21 October, 2013 be
confirmed.

COUNCIL DECISION

Moved: Cr. Garnock
Seconded: Cr. Fraser

That the recommendation be adopted.

Carried

1.3 Disclosure of Conflicts of Interest Pursuant to Section 79 of the Local Government Act 1989

Nil.

1.4 Advice to Public on Committee Decisions

“Recommendations contained in Sections 2, 3 and 4 of this Agenda have been referred by Officers to the
Development Assessments Committee for a decision under delegation.”
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Deputation

Mr. Lester Trickey, Bosco Jonson Pty Ltd, Applicant.
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2 DEVELOPMENT ASSESSMENTS

2.1 Application for Planning Permit P12/0527 – 9 St Elmos Close, Rosebud West

KymUmbers, Senior Statutory PlannerPrepared By

Manager – Statutory PlanningAuthorised By

A4904987File ID

YESAttachment(s)

P12/0527Application No.

Use and development of the land as a retirement village comprising 36
independent living units, removal of native vegetation, construction of a
retaining wall around the site, earthworks comprising the filling of the
land and associated works

Proposal

169H7Melway Reference

Residential 1 ZoneZoning

Environmental Significance Overlay – Schedule 19: Fluvatile Deposits;
and

Overlays

Land Subject to Inundation Overlay

Bosco Jonson Pty LtdApplicant

5 April, 2012Date Received

EXECUTIVE SUMMARY

Use and development of the land as a retirement village comprising 36 independent
living units, removal of native vegetation, construction of a retaining wall around
the site, earthworks comprising the filling of the land and associated works.

Proposal

Residential 1 Zone (R1Z).Zoning

Overlays Environmental Significant Overlay – Schedule 19: Fluvatile Deposits (ESO19);
and
Land Subject to Inundation Overlay (LSIO).
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Planning Permit triggers are as follows:PermitRequirements
Clause 32.01-1: use of land for a retirement village;
Clause 32.01-6: construct a building or construct and carry out works for a
Section 2 use;
Clause 42.01-2: construct a building or construct and carry out works (including
the placement of fill on land), remove native vegetation in ESO19;
Clause 44.04: construct a building or construct and carry out works (including
the placement of fill on land) LSIO; and
Clause 52.17: remove native vegetation.

Notice was given pursuant to Section 52 of the Planning and Environment Act 1987
(the Act) by notice to abutting and nearby property owners, the erection of a sign
on the site and by notice published in the Mornington Peninsula Leader newspaper.

Advertising

Notification via letter was also given to the Friends of Chinamans Creek, the
Mornington Peninsula Ratepayers' and Residents’ Association Inc. and Southern
Peninsula Indigenous Flora and Fauna Association Inc.

Forty-six (46) objections have been lodged. A Community Information Session was
held on 6 July, 2012. No objections have been withdrawn as a result of information
provided at the session.

Submissions and
Consultation

Key issues are as follows:Key Issues
Impact on the Tootgarook Wetlands habitat;
Appropriateness of the development;
Appropriateness of the proposed vegetation removal;
Appropriateness of the proposed filling of the land, construction of retaining
walls and drainage impacts as a result of the filling works including the potential
impact on the nearby Tootgarook Swamp;
Response to Clause 55 ResCode including assessment of local area character
and the design response; and
Parking, access, public transport and retirement village facilities.

It is recommended that Council approve the application and issue a Notice of Decision
for the use and development of the land as a retirement village comprising thirty-six
(36) independent living units, removal of native vegetation, construction of a retaining
wall around the site, earthworks comprising the filling of the land and associated
works, subject to the attached conditions.

Recommendation
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BACKGROUND

This matter was originally listed for consideration at the Development Assessments Committee Meeting on 20
August, 2012. It was withdrawn following a request for further information from the Environment Protection
Authority (EPA). This related to the possibility that the development was within the post-closure buffer distance
required for landfill gas migration associated with the Truemans Road Recreation Reserve. This reserve was
previously used as a Municipal landfill site and is currently listed on the EPA’s Priority Sites Register as a
former landfill which requires ongoing management. It has a Notice ID of NO3402.

The question was also raised as to whether there was a potential risk to surrounding residential properties from
the presence of Acid Sulphate Soils and whether the proposed development would exacerbate the potential
impact.

These issues were referred to the EPA.

Further testing of the site has been completed and the EPA has no objection to a planning permit being issued
subject to the inclusion of appropriate conditions.

This report further explores the above in the additional section ‘Overall Consideration of the Application having
regard to the Final EPA Response’

The application was then relisted for consideration at the Development Assessments Committee Meeting to be
held on 21 October, 2013. However, in the intervening period, Council had commissioned a report on the
Tootgarook Wetlands and determination of the possibility of Ramsar classification of the wetlands. The
application was withdrawn from the 21 October Development Assessments Committee Meeting because the
report has not been completed by the consultant.

Whilst Council has still not received this report, due to Council’s requirement to determine applications in a
timelymanner, and the applicant waiting over a year for the application to be heard at a Development Assessment
Committee, the application is now proceeding for determination without the report being received. No indication
has been given regarding the submission date for the report.

The land has been in retirement village ownership for a number of years. It, and the surrounding area, formerly
comprised a large parcel, known as St Elmos Close. The subject land was subdivided into residential allotments
and the Reserve (including the wetlands) was vested in Council. The planning permit for the residential
subdivision of the subject land lapsed.

The following, more recent applications are relevant to the site:

P10/1830 – an application for earthworks and native vegetation removal; and
P11/1036 – an application for use and development of a retirement village comprising 36 independent
living units and associated works (withdrawn 28 September, 2011).

In respect to P10/1830 Council failed to determine the application within the prescribed time (deemed a refusal)
leading to a proceeding being lodged with the Victorian Civil and Administrative Tribunal (VCAT) by the
planning permit applicant.

Council was prepared to support the application at VCAT (subject to comprehensive conditions), however by
order dated 15 September, 2011 (Community Villages Australia Pty Ltd v Mornington Peninsula SC & Ors
[2011] VCAT 1787), the Tribunal directed that no planning permit was to issue.

8Mornington Peninsula Shire Council

Monday, 16 December, 2013Development Assessments Committee Meeting Minutes

2.1 Application for Planning Permit P12/0527 – 9 St Elmos Close, Rosebud West (Cont.)



In its paragraph 12, the Tribunal indicated that having regard to the issues raised in submissions and evidence,
the key matters for determination were:

Will the proposal cause an increase in flooding of properties adjacent to the Tootgarook Swamp;
Will traffic and dust associated with the proposal be unacceptable;
Will there be unacceptable off-site stormwater discharges; and
Would there be unreasonable impacts as a consequence of vegetation removal?

These key matters are explored below.

Will the Proposal Cause an Increase in Flooding of Properties Adjacent to the Tootgarook Swamp?

The Tribunal accepted evidence that filling will not adversely impact upon flood levels in the Tootgarook
Swamp based on modelling undertaken for Melbourne Water. However, at paragraph 21 it stated:

“However, there are inconsistent positions as to how much fill is to occur. Agreed Condition 1(a) limits fill to
a minimum height of 3.6 metres except roads are to be at 3.2 metres. Lower roads are part of the strategy
described at the hearing to prevent water runoff from the site. These levels are shown in the plans. However,
Melbourne Water’s Condition 20 required the whole site to be higher than 3.6 metres. Raising all of the land
to be a minimum of 3.6 metres Australian Height Datum (AHD) to prevent water runoff from the land is not
the design before us. Subsequent to the hearing, Melbourne Water advised that it would accept the filling of
the proposed future road reserves to between 3.2 and 3.4 metres and to allow drainage towards the centre of
the site . However, the road design does not drain to the centre of the land but to the roads. This adds to
uncertainty about final site contours and extent to which the site can accommodate and fully contain stormwater.
It compounds the concerns we identify later.”

Will Traffic and Dust Associated with the Proposal be Unacceptable?

The Tribunal noted that there is only one way to access the review site by the existing road network - that is
via St Elmos Close. As there is no alternative road access, and given expectations relating to the land’s zoning
that some development will occur, the Tribunal was satisfied that:

“A suitably drafted Traffic Management Plan can address the management of additional traffic.

Dust suppression could also be addressed through a TrafficManagement Plan as well as other permit conditions
addressing fill on the site.”

The Tribunal also stated at paragraph 25 that:

“In reaching our conclusions about traffic impacts, we give weight to the limited duration of the construction
phase that was said in Mr. Holmes’ evidence to be around four to five weeks. We are also satisfied that if traffic
issues do arise they should be able to be managed by the Council to minimise inconvenience to the residents
of St Elmos Close and others. Trucks should travel between the site from where the fill is being sourced in
Rosebud and the review site along a route that should be specified in permit conditions. Any damage to roads
and nature strips should be repaired. We do not consider truck access via the golf course, as suggested by Mr.
Brown, must be required.”
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Will There be Unacceptable Off-site Stormwater Discharges?

During the hearing, the Tribunal established that it was intended that there would be no stormwater discharge
from the site once the concrete retainingwalls were constructed. This was based on the geotechnical investigations
undertaken of the material to be imported to the site. It was also indicated to the Tribunal that the proposed fill
material had been calculated to have a design hydraulic conductivity of 150 millimetres per hour which should
ensure that no ponding of stormwater occurs on the material.

However, under questioning by the Tribunal, it was indicated that the permeability of the existing insitu material
had not been evaluated nor the impact on its permeability of additional sandy material from the site at Balaka
Road, Rosebud West being placed on top of the insitu material.

In these circumstances, the Tribunal stated at paragraph 28 that it was not satisfied that adequate investigation
and design work has been undertaken to confirm that all rainfall on the site will enter the ground water table
without flowing off site. Outstanding issues were noted to include the following:

The absence of an assessment of the insitu material to confirm that its permeability is high enough after
placement of the fill material to ensure that water will not seep out of the retaining wall;
The proposed type of retaining wall and its suitability for the site geotechnical conditions and the resulting
adequacy of the retaining wall and its construction within an environmentally sensitive Swamp;
The site entry is not designed to prevent sediment and runoff at the entry road crossing point and further
north. The plans show the access road at a lower level than the 3.6 metre fill level. The land falls as it
joins with St Elmos Close and we have little documented information as to how runoff into the wetland
area would be prevented where associated with the road access point. The wetland is sensitive and, we
were advised, may include a native vegetation offset area in the vicinity of the entry road. Even if the road
was finished to 3.6+ metres at this edge of the site, the runoff and drainage impacts associated with the
road level to the north are unresolved. We do not consider the use of a silt fence at the toe of the road
batter is sufficient to address this concern, including in relation to spillage from trucks driving through
St Elmos Close;
The retaining walls would need to be higher than 3.6 metres to ensure no slippage or runoff if fill is at a
minimum level of 3.6 metres. This type of consideration is also relevant with respect to any stockpiling
of material that needs to be positioned to prevent off-site sand and stormwater runoff. We have insufficient
information about this;
The retaining wall is proposed on the site boundary and construction is likely to involve some works
outside the site if the wall is on the boundary, such as for footings. We have been provided with no advice
as to how this is to be managed and the likely impacts have not been assessed in sufficient detail; and
We have no confirmation that fill of the same permeability as Balaka Road will only be used (although
we accept this could be addressed by permit conditions).

Whilst the Tribunal noted that proposed conditions of the planning permit included a requirement for the
proposed stormwater control systems to be evaluated and approved by Melbourne Water, it was not satisfied
with this process because “we do not have sufficient information to make a detailed evaluation of the proposal
so as to be satisfied that the ESO19 environmental objectives will be achieved.”
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Would There be Unreasonable Impacts as a Consequence of Vegetation Removal?

The Tribunal stated at paragraph 38:

“We are satisfied that, based on the investigations undertaken and the proposed conditions, the proposed works
would not have significant impacts on flora and fauna assuming there is no seepage or runoff from the site and
subject to the mitigation measures and offsets referred to by Dr. Cooney.”

The Tribunal concluded at paragraph 39 by stating:

“For the above reasons, we find aspects of the proposal to be acceptable. However, we find the lack of coherent
and consistent plans related to stormwater control and management, and unresolved matters relating to this,
as identified in these reasons, are why our final determination is to refuse a permit.”

The previous VCAT decision is provided at Attachment 3.

PROPERTY DESCRIPTION

The site is located at the southern end of St Elmos Close. It is essentially an island connected to St Elmos Close
by a narrow strip of land. The surrounding land comprises the Tootgarook Swamp and associated wetlands.

Residential properties are located in St Elmos Close, Sanctuary Park Drive and Elizabeth Avenue as well as
two short courts. The Village Glen retirement village is also to the north.

The total site has an area of 2.56 hectares.

As has been stated in previous applications:

“The site is located at the south of an existing residential area in Rosebud West. The site adjoins the existing
Village Glen retirement village and a conventional density residential area to its north. The Chinaman's Creek
Nature Reserve and Tootgarook Swamp adjoin the site on all other boundaries. More broadly, the site is
surrounded by a vacant industrial site to the south-west, vacant special use land to the east. Details of
immediately adjoining properties are detailed below:

The Village Glen retirement villagecomprises approximately 569 Independent Living Villas (ILV) and 42
Independent Living Apartments, with the following complementary facilities:

A golf course and golf club house;
Lawn bowls;
Croquet green;
A restaurant;
Bowling club;
Library;
General store;
Hairdressing salon;
Craft workshop;
A gymnasium with a pool and a spa;
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Community vegetable garden; and
Caravan and boat storage yard.

St. Elmos Close comprises a range of single and double storey ILVs Nos. 7 and 10 St Elmos Close abut the
Chinaman’s Creek Reserve.

Chinaman’s Creek Reserve and the Tootgarook Swamp comprise significant vegetation and is habitat to a
range of native and introduced fauna species. There are 51 plant species (23 native and 28 introduced) located
upon the surrounds of the site, with three vegetation classes, Swamp Scrub, Coast Banksia Woodland and
Wetland Formation. The most sensitive vegetation for this proposal will be the remnant swamp scrub, found
on the site’s north.

Twenty-nine birds, two mammals and three native frogs were found to inhabit the site’s surrounding vegetation
at June 2010. No fauna species of national, state or regional significance were recorded, although it is expected
that Swamp Skink and Dwarf Galaxias inhabit the swamp and creek areas.

The Peninsula Link Freeway Extension is proposed across the reserve, adjacent to the southwest corner of the
site.”

A Locality Plan is provided as Attachment 1 and an Aerial Photo of the subject site within the broader context
is provided as Attachment 2.

PROPOSAL

The proposal involves the use and development of the land as a retirement village comprising 36 independent
living units, native vegetation removal, construction of a retaining wall around the site, earthworks comprising
the filling of the land and associated works generally in accordance with the submitted plans.

Included in the application documentation (in addition to required drawings) are the following:

A Town Planning submission, prepared by Bosco Jonson;
An engineering report, prepared by NNH Engineers Pty Ltd;
A traffic impact assessment, prepared by Ratio Consultants Pty Ltd;
Three copies of the Landscape Plan, prepared by ACLA Consultants;
A flora and fauna assessment, and a targeted surveys report, prepared by Ecology Partners Pty Ltd;
An approved Cultural Heritage Management Plan (CHMP), with the letter of approval from Aboriginal
Affairs Victoria;
Correspondence from Melbourne Water and Department of Environment and Primary Industries (DEPI)
(formerly Department of Sustainability and Environment), confirming support to the previous proposal;
and
Correspondence from the Commonwealth Department of Sustainability, Environment, Water, Population
and Communities.
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Proposed Vegetation Removal, Construction of Retaining Walls and the Filling of the Land

It is proposed to remove 0.01 habitat hectares of Very High conservation significance Swamp Scrub, and 0.06
habitat hectares of High conservation significance Swamp Scrub within the study area as part of the proposed
development.

As a result, there is a requirement to generate 0.02 habitat hectares of Very High conservation significance and
0.09 habitat hectares of High conservation significance, both within the Gippsland Plain bioregion.

The majority of the vegetation clearance is associated with the construction of road access.

It is also proposed to construct retaining walls around the site and undertake earthworks comprising the filling
of the land.

The height of the retaining walls varies from between 0.8 metres up to 1.7 metres. The main section of retaining
wall will have a height of approximately 1 metre.

The site is proposed to be filled to 3.6 metres AHD for the most part, with roads being filled to between
approximately 3.15 to 3.4 metres AHD.

Proposed Retirement Village Use and Construction of Roads, Buildings and Works and the Carrying
Out of Landscaping

As stated in the report submitted with the application:

“Thirty-six Independent Living Villas (ILVs) are proposed. The ILVs are single storey and attached in pairs.

Each ILV generally comprises the following:

Two bedrooms and a study;
A combined dining and living area;
A family room and kitchen;
A bathroom and separate powder room; and
A single or double attached garage.

The ILVs are sited around the periphery of the site, with 10 ILVs located on a central ‘island’. The ILVs front
an internal road network, with private open space at the rear.

All ILVs are provided with a double car garage, except for villas 620, 622 and 624, which will comprise a
single car garage.
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The buildings will comprise the following materials and finishes:

Selected face brickwork;
Aluminium windows;
Concrete tiled roofs;
Colorbond steel gutters; and
Timber fascias.

A culvert is proposed under the extension of St Elmos Close between the subject land and the existing road
reservation, so as to protect Swamp Skink and Dwarf Galaxias in accordance with Ecology Partners’
recommendations.”

A road width of 6 metres is proposed in respect to the extension to St Elmos Close and the internal road network.

Vehicular access to the ILVs is provided from a crossover accessible from the internal road network. A 12
metre wide double crossover will be provided to each ILV pair, except for ILVs 619 to 624 which will be
provided with a 9 metre wide crossover as they have single garages.

A pedestrian footpath will be constructed on the outer side of the internal road network. The path will connect
to the existing portion of St Elmos Close.

All stormwater will be drained by means of on-site underground infiltration pits. The drainage strategy, which
has been endorsed by the Consultant Geotechnical Engineers, comprises the following:

Side entry pits to be fitted with Enviss Grate (or similar);
Infiltration pit to each side entry pit to be AtlantisMatrixModules (or similar). Each pit size to be confirmed
on final catchment size and design storm requirements;
Surcharge system at catchment low points will convey water to base of retaining wall when rainfall exceeds
infiltration system capacity;
Provision of Atlantis Matrix (or similar) infiltration pit to each duplex, with all flows to pass through a
filter prior to entering an infiltration pit. The overflow from the pit is to be directed by kerb; and
All infiltration pits to be located with an appropriate buffer from the back of kerbs and buildings.

As noted above, an extension to St Elmos Close will provide access to the site. This connects to an internal
road network and provides circular access around the site. A culvert is proposed under the extension of St Elmos
Close between the subject land and the existing road reservation, so as to protect Swamp Skink and Dwarf
Galaxias in accordance with Ecology Partners' recommendations.
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The following Table is a Summary of Development Details

DescriptionItem

Concrete tiles matching existing tiles on site.Roof Materials

Selected face brickwork – colour not stated.Wall Materials

Thermally broken aluminium framed windows.Windows and Sliding Doors

Timber fascias, Colorbond gutters – colours not stated.Fascias and Gutters

Each dwelling provided with a covered rear patio and an open brick paved
side patio. All dwellings set in semi-secluded lawn and garden areas.

Private Open Space

2.4 metre wide roller doors.Garage Door

5.2 metre maximum.Building Height

Setbacks to all boundaries are in the vicinity of 6 metres with a minimum
of 3.1 metres at one point on the east boundary.

Setbacks

25,633 square metresSite Area

46%.Site Coverage

30%.Permeable Area

Double garages – 33 units.Parking

Single garages – three units.

Tandem parking available.

Access road and internal roadway is a 6 metres wide extension of St Elmos
Close. Double 12 metre wide crossovers or 9 metre wide crossovers to all
garages.

Driveway

1.5 metre wide pedestrian footpaths adjacent to roadway.Footpaths

Concrete sleeper retaining walls around perimeter of site incorporating a
vermin proof fence.

Fencing

Vegetation removal required particularly to provide access to the site.Vegetation Clearance

Fill required to raise land to 3.6 metres AHD.Earthworks

The plans are provided as shown in Attachment 4.
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PLANNING SCHEME PROVISIONS

Zone

The application site is located within the Residential 1 Zone (R1Z).

Overlays

The site as a whole is also affected by the Environmental Significance Overlay (ESO19) which has the following
relevant objectives:

To protect the stability and environmental values of alluvial plains and reclaimed swampwith characteristic
vegetation communities;
To avoid contamination of ground water and the degradation of significant habitat areas; and
To limit development within environmentally sensitive areas.

The site is also affected by the Land Subject to Inundation Overlay (LSIO) which has as its objectives:

To implement the State Planning Policy Framework and the Local Planning Policy Framework, including
the Municipal Strategic Statement and local planning policies;
To identify land in a flood storage or flood fringe area affected by the 1 in 100 year flood or any other
area determined by the floodplain management authority;
To ensure that development maintains the free passage and temporary storage of floodwaters, minimises
flood damage, is compatible with the flood hazard and local drainage conditions and will not cause any
significant rise in flood level or flow velocity.
To reflect any declaration under Division 4 of Part 10 of the Water Act, 1989 where a declaration has
been made;
To protect water quality in accordance with the provisions of relevant State Environment Protection
Policies, particularly in accordance with Clauses 33 and 35 of the State Environment Protection Policy
(Waters of Victoria); and
To ensure that development maintains or improves river and wetland health, waterway protection and
flood plain health.
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State and Local Planning Policy Framework

The following table lists the key applicable policies which have been considered as part of this assessment.

11.03: SettlementState Planning Policy
Framework (SPPF)

12: Environmental and Landscape Values

15.01: Urban Environment

16: Housing

21.02: Profile of the Mornington PeninsulaLocal Planning Policy
Framework (LPPF)

21.04: Mornington Peninsula Strategic Framework Plan

21.06-1: Regional Role of the Peninsula

21.07-1: Housing and Integrated Local Area Planning

21.07-2: Local Area Character

22.05: Aboriginal Cultural Heritage

22.13: Township Environment

52.06: CarparkingOther

52.17: Native Vegetation

55: ResCode

65: Decision Guidelines

The above SPPF and LPPF provisions have been fully considered along with the detailed requirements of
Clause 52.17, LSIO and the ESO19.

In respect to Clause 22.05, a CHMP approved by Aboriginal Affairs Victoria has been provided. As relevant
to the application it indicates that:

“The evaluation undertaken as part of this CHMP has determined that the activity can be undertaken without
harm to Aboriginal cultural heritage over the majority of the activity area. However, one Aboriginal cultural
heritage place, an artefact scatter represented by a single silcrete artefact, was identified within the activity
area and will be impacted by construction activities. This artefact was identified during the excavation of STP
3e at a depth of approximately 300 millimetres. The extent of this Aboriginal cultural heritage place was
investigated through the excavation of radial test pits, with no additional Aboriginal cultural heritage material
identified. The sponsor cannot modify the layout of the development to avoid impact to this Aboriginal cultural
heritage without substantial economic considerations which would be unjustifiable taking into account the low
scientific significance of this Aboriginal cultural heritage place.
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No further deposits of stone artefacts or other materials of cultural origin representing Aboriginal cultural
heritage places of higher significance are likely to be present within the activity area and the scientific
significance of the known Aboriginal cultural heritage places is low. The activity can thus be undertaken without
a substantial impact to Aboriginal cultural heritage.”

Other Provisions

Clause 52.17 has the following purpose:

To protect and conserve native vegetation to reduce the impact of land and water degradation and provide
habitat for plants and animals;
To achieve the following objectives:

To avoid the removal of native vegetation;
If the removal of native vegetation cannot be avoided, to minimise the removal of native vegetation
through appropriate planning and design;
To appropriately offset the loss of native vegetation;
To provide for the management and removal of native vegetation in accordance with a property
vegetation plan; and
To manage vegetation near buildings to reduce the threat to life and property from wildfire.”

The relevant Decision Guidelines relating to development in Clause 65.01 of the Planning Scheme, which the
Responsible Authority must consider (as appropriate) include:

The effect on the amenity of the area;
The extent and character of native vegetation and the likelihood of its destruction;
Whether native vegetation is to be or can be protected, planted or allowed to regenerate;
The degree of flood, erosion or fire hazard associated with the location of the land and the use, development
or management of the land so as to minimise any such hazard; and
The proximity of the land to any public land.

Other Strategic Policy

Documents which are relevant to the proposal include:

Housing Development for Older People;
Our Community, Our Place project; and
Draft Southern Region Housing Statement.

The policy objective of Housing Development for Older People, Good Practice Guide is:

“To ensure that the site, location and design of housing developments for older people are appropriate and
responsive to the needs of older people having regard to the safety and adaptability of the development to
enable older people to ageing in place; and accessibility of the development to commercial and community
facilities as well as support services to enable older people to participate in community life.”
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Under the guide this proposal would be classified as:

“Older person’s independent accommodation, high to medium density housing for older people providing
private accommodation units for people living fully independent lives in the company of other older people.”

The guide sets out the features of appropriate and adequate housing for older people in two sections, Planning
and Design and Contribution to Health andWellbeing. An assessment against these guidelines has been provided
by the Applicant.

The draft Southern Regional Housing Statement updates the information contained in the Municipal Strategic
Statement (MSS) and makes a number of relevant points:

Over a quarter of the population of metropolitan Melbourne resides in the southern region, of which
Mornington Peninsula is part; and
By 2031 the population is expected to grow significantly, the 65 to 69 year old age group to grow the
most of all age groups and people in the 80 plus year age groups to more than double.

In relation to the Mornington Peninsula generally, the study notes that the Peninsula has higher than regional
average proportions of middle aged and older couples without children households and high proportions of
older lone person households.

Amendment C150

Amendment C150 was placed on exhibition on 14 July, 2011 and following independent review by a Panel
was submitted to the Department of Planning and Community Development for approval on 2 July, 2012.

Amendment C150 was gazetted on 30 August, 2012.

The Amendment changed the application of the LSIO as it affects Planning Scheme Map Nos. 25, 26, 31, 35
and 36 by applying the LSIO to the land in Rosebud West and Boneo.

It is observed that the practical effect of the Amendment was to introduce an additional planning permit trigger
that would also require consideration of any comments from the relevant floodplain management authority.
That is MelbourneWater, and in respect to this application, MelbourneWater has not objected to the application,
subject to the inclusion of conditions on any planning permit that may issue.

It should be noted that the LSIO in itself does not provide a strategy to prevent or mitigate flooding in the area
affected by the Amendment; rather it records the area that is considered to be land subject to inundation and
requires planning approval for any filling or other development within the area. It is then through the planning
permit application process that a drainage/flood protection strategy appropriate to the proposed development
is determined, following much the same process as has occurred in relation to the current proposal.

It is also noted that as part of the detailed consideration of Amendment C150 it was clear that the problems of
flooding that has occurred throughout the Chinaman’s Creek catchment in the past, will not be worsened as a
result of the planned works and development on this land, nor will the capacity of the land to contain floodwaters
be diminished. Council are continuing to examine ways to mitigate against future flooding, and have embarked
on a joint study with Melbourne Water to flood map the whole Chinaman’s Creek catchment and to develop
mitigation strategies.
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In particular, Council’s Engineers are satisfied that this proposal will have negligible effect on the overall
drainage and storage capacity of the Tootgarook Swamp. The area of the land fill is approximately 2.7 hectares,
which amounts to less than 0.6% of the Tootgarook Swamp, which covers an area of 450 hectares or
approximately 10% of the area of the Chinamans Creek Catchment. Total catchment area is approximately
4,500 hectares. Estimations are that any loss of capacity from the filling will make little if any difference to the
flood levels. It is also noted that the filling of this land had already been factored in to the drainage study carried
out by Craigie and Condina in 2001, at which time they set a flood level of 2.9 metres AHD. Thus, the current
fill level will be 700 millimetres above the flood level adopted in that study.

NOTIFICATION AND REFERRALS

Objections

As noted in the summary, 46 objections have been received. The objections are summarised as follows:

The development is completely encapsulated within the Sanctuary Park Bushland Reserve. The proposal
will contribute to further fragmentation of the Reserve. Minimal regard has been applied to the sites
ecosystem, habitat, species, biodiversity and environmental values;
The land is subject to inundation. The development is proposed in an area with potential Acid Sulphate
Soils, inundation and bushfire risk all of which should be avoided when locating and designing a
development proposal;
The existing roads are not designed for increased traffic or heavy vehicles. The local residents should not
be forced to suffer the hazard or inconvenience of the trucks, workers and other vehicular traffic in their
local streets during the 18 month construction phase which must be added to the inconvenience of 6,000
truck trips for placing the fill on the site;
Extra traffic will pose a hazard to pedestrians and children;
Disturbing the soil with heavy machinery will result in increased weed invasion;
The site provides a refuge for unique wetlands flora and fauna;
The highly endangered vegetation community Brackish Wetland 656, previously thought to be extinct in
the bio region, occupies the boundary;
The ecology report and fauna survey are inadequate and inaccurate;
A fauna rescue recovery plan should form part of any planning permit issued;
The area contains EVC132 – the endangered ‘South Gippsland Plains Grassland’;
Precautions must be taken to ensure stormwater or drainage does not run directly or indirectly into the
Shire wetlands or Chinamans Creek;
A management plan should be developed showing the protection of abutting Shire land during and after
filling;
Any net gain revegetation should be located as close as possible to the removal area;
The surrounding reserve vegetation will be affected by the need to modify it to reduce fire risk;
It is not appropriate to allow further infill development while the future protection of the Tootgarook
Swamp is under review;
The boardwalk joining the development to the Village Glen Golf Course should be deleted and no formal
or informal access tracks should be permitted;
The ESO19 is incompatible with the current residential zoning of the development;
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The application does not meet the Planning Scheme requirement that the design should have extensive
community consultation prior to advertising;
Scant regard has been given to the request by members of the community for a moratorium on the infilling
of land;
The density of the development is not consistent with homes and land sizes in the adjoining streets;
A single title with plans for 36 houses is too intensive resulting in no vegetation retention or open space;
The length of time involved in constructing such a large development will impose unacceptable levels of
noise and dust;
Property prices in the surrounding housing estate will be determined by the Village Glen development;
and
It is unclear whether all of the issues raised in 2011 by VCAT have been addressed.

Internal Referrals

The application has been referred internally to Council's Development Engineer, Municipal Fire Prevention
Officer, Building Surveyor, Natural Systems Planner, Housing and Social Justice Officer, Social Planner and
Manager Aged and Disability Services Officer for comment.

The Development Engineer has not objected to the Application subject to the inclusion of a condition deleting
the proposed boardwalk through the Council Reserve.

There is also a requirement for plans to show:

Drainage culverts to the satisfaction of the Responsible Authority;
The location and details of all retaining walls, including subsoil drainage, and groundwater and stormwater
dispersal details through the retaining walls;
Details of required preparation of the existing ground surface and placement and compaction of fill in
accordance with a geotechnical investigation report prepared by a suitably qualified and experienced
geotechnical consultant;
Details of surface treatment and other measures to prevent sand and silt run-off from the site up until the
commencement of any future development works on the property; and
Details of a fully constructed tee head turning area south of the existing St Elmos Close road construction
sufficient to enable a Medium Rigid waste collection vehicle to undertake a three point turn.

Other conditions relate to the haulage of fill to the site and the need for agreements and bonds to ensure no
detriment to the surrounding road system. It has also been indicated that the proposed fill material should be
tested by an appropriately registered laboratory prior to importation to ensure that it contains no harmful toxins
or contaminants which may affect water quality and native flora and fauna.

As a result of the deletion of the proposed boardwalk through the Council Reserve, it has been determined that
to provide segregated access for golf buggies and pedestrians traversing between the site and the current road
pavement in St Elmos Close, that a sealed access track be constructed along the eastern side of the ‘handle’
section of the site, with bollards at no greater than 1 metre centres. However, this footpath will need to be
constructed partly within the Council Reserve where it abuts No. 7 St Elmos Close.
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The construction of the tee head turning area south of the existing St Elmos Close road construction sufficient
to enable a Medium Rigid waste collection vehicle to undertake a three point turn will also encroach into the
Council Reserve to the west; however this is being constructed by the applicant at no cost to Council even
though it is not required to facilitate waste collection for this development. This section of land will be required
to be transferred, at no cost to Council for future care and maintenance (refer to Attachment 5 for a Concept
Plan of the proposed road layout and entry layout).

Council’s Strategic Planner – Natural Systems has supported the comments made by DEPI and Melbourne
Water and has indicated that the applicant should be required to maintain a monitoring and associated reporting
regime thereafter for runoff from the subject land to the drains and waterways of the Tootgarook Swamp to the
satisfactionMelbourneWater, EPA and theMornington Peninsula Shire as the Responsible Planning Authority.

Council’s Infrastructure Unit advised that Council engineers are satisfied that this proposal will have negligible
effect on the overall drainage and storage capacity of the Tootgarook Swamp. The area of the land fill is
approximately 2.7 hectares, which amounts to less than 1% of the drainage catchment area. Estimations are
that any loss of capacity from the filling will make little if any difference to the flood levels. It is also noted
that the filling of this land had already been factored in to the drainage study carried out be Craigie and Condina
in 2001, at which time they set a flood level of 2.9 metres AHD. Thus, the current fill level will be 700millimetres
above the flood level adopted in that study.

Social Planning has indicated that it is appropriate to:

Check disabled access for internal hallways and bathrooms/toilet;
Ensure the retaining wall is sympathetic to the environment;
Consider options for contributions to the local community; and
Ensure stringent measures are taken to protect the sensitive local natural environment.

The following are comments from the Natural Systems Team:

1. Sanctuary Park Bushland Reserve significance

The vegetation in the bushland has been previously mapped by the Arthur Rylah Institute. The Ecological
Vegetation Class’s (EVC) that occur here are Aquatic Herbland, Brackish Wetland and Swamp Scrub.
All of these EVC’s are classified as Endangered within our Bioregion which essentially means that there
is less than 10% of this vegetation community left within the bioregion. With its high significance we will
not be removing any vegetation from the bushland reserve. The company they have engaged have
misidentified EVC’s present; and
We have had fauna surveys done at Sanctuary Park. Although our fauna survey did not detect the Dwarf
Galaxias our fauna survey did identify Swamp Skinks andWhite Footed Dunnart and other State significant
species that are clearly identified in the fauna survey attached. This fauna survey produced by the developer
is inadequate. A thorough survey should be undertaken before decisions are made on the impact that this
development will have on the fauna there.
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2. Fire Management

Fire risk reduction should be planned for by the developer and undertaken on the developers land at 9
St Elmos Close. Apart from weed control the Shire will not be modifying the vegetation post development.
We suggest that the units are set back from the boundary. The best scenario would be to plan a road just
within the perimeter of 9 St Elmos Close to provide an appropriate buffer on the land between the proposed
units and the bushland. We also suggest that the units should be constructed to an appropriate Bushfire
Attack Level (BAL) standard. Additionally, work with the Country Fire Authority (CFA) to encourage
new residents to form a fireguard group; and
The proposal to do offset planting around the buffer is inappropriate for increasing fuel loads on direct
boundary.

3. Gain Offset Planting

The proposal to do the offset work on Shire land is one that we would be happy to discuss but the proposed
offset works are inappropriate. We will not entertain any planting in the Sanctuary Park Bushland Reserve
but we would be happy to see an offset plan drawn up to achieve their net gain targets within the bushland
reserve.

4. Water Treatment

You have not sent me the Drainage Management Strategy but all stormwater should be treated on site
before any water enters the Reserve; and
All fill brought into the site should be tested to ensure that no toxins are being imported to the site as this
will directly impact water quality and native flora and fauna.

5. Access

There is a proposal to run a boardwalk through Sanctuary Park. This is through highly significant
vegetation and will not be supported by the Natural Systems Team as the land manager;
No public access into the Reserve will be permitted. The majority of the Reserve is inundated with water
for the majority of the year so any public access would be very limited. There should be no public access
points from the new development; and
Shire access. The Natural Systems Team oversees a bushland contract where weed control works, feral
animal management and Friends Group works occurs within Sanctuary Park. We will need to gain access
ourselves so there should be two management gates installed for management actions of Sanctuary Park.
One should be at the end of the road near proposed units 624 and 625. There also needs to be two more
entrance gates installed for fire management about 20-40 metres past the end of St Elmos Close so that
management vehicles can enter to continue fire management slashing. This is critical as it is the only way
we can access to slash.

The Building Surveyor has given consent to allow the construction of a community village at the above address
provided that all other required permits and approvals have been obtained. He has stated:

“As a condition to this approval, the finished floor level for the proposed community village must be maintained
at a minimum of 300 millimetres above the designated flood level. The designated flood level for this project
has been set at 3.4 metres AHD. As such, the finished floor level for the community village must be maintained
at a minimum of 300 millimetres above this AHD.”
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The Building Surveyor has also noted that the nominated finished floor level for the dwellings 609 to 644 of
3.7 metres AHDmeets minimum requirements and therefore is approved, subject to the conditions and footnotes
outlined in letter from Melbourne Water dated 12 April, 2011.

The application was referred to Council’s Fire Prevention Officer and a response is yet to be received. However,
the BAL will be determined at the Building Permit stage.

Council’s Coordinator – Integrated Planning has also provided input into the assessment. As the primary project
officer for the Tootgarook Wetlands Strategy he has investigated the extent of the wetlands habitat. Council’s
Coordinator – Integrated Planning provided that the Planning Scheme requires Council to protect the wetland
habitat and this is consistent at Commonwealth, State and Local policy levels, and that even though this site
has a modified environment, it does not diminish its propensity and capability to rejuvenate and to continue to
form an integrated part of the wetland habitat. In his opinion, this is the primary requirements of the Planning
Scheme, notwithstanding the residential zoning of the land.

External Referrals

Department of Environment and Primary Industries

DEPI (formerly DSE) has responded to the application as follows:

“DSE visited the site on 7 February, 2011 with the proponent, town planning consultant Bosco Jonson Pty Ltd
and Ecological Consultant; Ecology Partners. The site visit highlighted concern regarding how the development
would be managed to mitigate impact on the adjacent flora and fauna, in particular how the earthworks and
fill required to develop the site would be contained on site and runoff managed to avoid impacts on the adjacent
swamp. DSE indicated an Environmental Management Plan for the site would be required outlining actions
and procedures to be carried out to mitigate adverse environmental impacts and ensure that the control measures
are implemented.”

DEPI has also indicated as follows:

“DSE supports the conditions previously requested by Melbourne Water (letter of 12 April, 2011, reference
184859) particularly with regard to run-off and sediment control to prevent impact on surrounding areas of
native vegetation and fauna habitat.

The application proposes a boardwalk and bird hide between the proposed residential units and the Village
Glen Golf Course. It is noted that this access path traverses the Council managed Sanctuary Park Bushland
Reserve which is actively managed as a conservation reserve. If pedestrian access were to be provided in
association with the existing road network instead of via the proposed new link, this would further avoid native
vegetation removal (0.01 hectares of Very High Conservation Significance Wetland Formation EVC 74, 0.02
hectares of Very High Conservation Significance Swamp Scrub EVC 53 and 0.02 hectares of High Conservation
Significance Swamp Scrub EVC 53) and minimise impacts on the conservation reserve.

While no Swamp Skink Egernia Coventryi were detected during the targeted survey undertaken by Ecology
Partners in October 2010 and detailed in report (November 2010), this State significant species has been
detected in close proximity to the site and considered to potentially use the Swamp areas adjacent to the
development. As a contingency measure the Environmental Management Plan should detail a salvage and
translocation procedure to be implemented if the species is detected on site during construction.
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The Ecology and Heritage Partners letter of October 2011 was prepared in response to concerns raised
regarding potential impacts on Australasian Bittern (Botaurus poiciloptilus) and Latham’s Snipe (Gallinago
hardwickii). The letter recommends further mitigation measures to minimise impact on the surrounding swamp
which were acknowledged by the Commonwealth Government in their response letter of 21 November, 2011.
DSE supports these mitigation measures.

The Plan, Recommended Street Trees (ACLA consultants Drawing 201109 — L4 Rev TP2 30/3/12), includes
a species that is not suitable for use in an area adjacent to an ecologically sensitive wetland. The Continental
Honey Locust (Gleditsia triacanthos var. inermis) is known as a potential and emerging weed of wetlands and
watercourses in Victoria and should be removed from the recommended plant list for the development.”

The following conditions are noted in the DEPI conditional support:

1. Before the use or development commences amended plans to the satisfaction of the Responsible Authority
must be submitted to, and approved by, the Responsible Authority. When approved the plans will be
endorsed and form a part of the permit. The plans must be generally in accordance with the landscape
plans (ACLAConsultants Recommended Street Trees Drawing 201109—L4Rev TP2 30/3/12) submitted
with the application but modified to show:

Continental Honey Locust (Gleditsia triacanthos var. inermis) removed from the recommended
street tree planting list.

2. Before the vegetation removal starts an Offset Management Plan to compensate for the proposed removal
of 0.01 habitat hectares of Very High Conservation Significance Swamp Scrub and 0.06 habitat hectares
of High Conservation Significance Swamp Scrub must be prepared and submitted to and approved by the
Responsible Authority and Department of Sustainability and Environment. When approved, the Plan will
be endorsed and will then form part of this permit. Maps or plans forming part of the offset plan must be
drawn to scale with dimensions. The Planmust include details of the offsets to compensate for the vegetation
removal, including:

Details of any revegetation including number of trees, shrubs and other plants, species mix, and
density included in a Schedule of Works detailed in a 10 year Management Plan;
Methods of interim protection for newly established vegetation;
Methods of permanent protection for established offset/s;
Persons responsible for implementing and monitoring the Offset Plan; and
Time frame for implementing the Offset Plan.

3. The Offset Management Plan must be initiated prior to removal and completed according to the Schedule
of Works in the Offset Management Plan, to the satisfaction of the Responsible Authority.

4. Prior to the commencement of works, all persons undertaking the removal/works must be properly briefed
on all environmental requirements of the planning permit. A copy of the permit must be made available
to all people working on the project.
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5. Before the development commences, an Environmental Management Plan must be submitted to and
approved by the Responsible Authority and the Department of Sustainability and Environment. When
approved the Plan will be endorsed and will then form part of the permit. The EnvironmentalManagement
Plan must provide details of:

Measures to control sediment and run-off including design detail of any structures;

Where equipment, machinery and earth is to be stored/stockpiled during construction. Stockpiles must
be located away from drainage lines and native vegetation.

Location of any temporary structures for construction purposes;
Procedures for pollution management;
Procedures for protection of native vegetation during construction;
Detailed design of measures to preserve habitat connectivity with Chinaman's Creek and areas
to the west of the study area;
Salvage and translocationmeasures to be implemented if the endangered Swamp Skink is detected
on site during construction; and
All earthworks must adhere to Construction techniques for Sediment Pollution Control (EPA
1991) and any exposed areas of soil must be stabilised to prevent soil erosion, to the satisfaction
of the Responsible Authority.

6. No environmental weeds referred to in Mornington Peninsula Pest Plant booklet may be planted on or
allowed to invade the site.

Melbourne Water

MelbourneWater has responded to the application indicating that a referral to DEPI was required. It has required
the following conditions:

1. Pollution and sediment laden runoff shall not be discharged directly or indirectly into Melbourne Water's
drains or waterways.

2. The site must be filled to 3.6 metres to Australian Height Datum (AHD), except for the areas set aside for
roads and to facilitate contouring to direct stormwater to the centre of the site. Roads can be filled to a
level of between 3.15 and 3.4 metres to AHD.

3. The proposed retaining wall must be constructed to a height that is a minimum of 3.6 metres to AHD.
4. Within three months of the completion of earthworks, a Certified Survey Plan by a licensed land surveyor

demonstrating that Condition 2 has been satisfied must be submitted to Melbourne Water.
5. Buildingmaterials, rubble or soil from this development must not be stockpiled outside the subject property

without specific permission from Melbourne Water.
6. Site controls must be installed and maintained during the entire construction phase and up to six months

after the works are complete to ensure that no sediment or litter enters the waterway or swamp system.
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7. Prior to the commencement of works, a Site Environment Management Plan (SEMP), generally in
accordance with the Site Environment Management Plan prepared by Nilsson, Noel & Holmes dated 27
July, 2011, must be submitted to and approved by Melbourne Water. When approved, the Plan will be
endorsed and will then form part of the permit. The SEMP must include a site map detailing the location
and design of all the measures including the following:

Environmental Protection;
Silt fencing or other sediment control measures;
Spoil stockpiling;
Machinery/Plant locations;
Temporary fencing of remnant vegetation within close proximity of the construction zone;
A note that all contractors and sub-contractors in the earthworks phase working on the site to
undergo, as part of the site induction, an information session regarding the endangered species
likely to be found on the site such as e.g. Swamp Skink, White Footed Dunnart, Lewin’s Rail,
Baillon’s Crake, Eastern Great Egret and White-bellied Sea –Eagle;
How worker awareness of the six above mentioned species will be increased, daily techniques to
determine if any of these species are on site, and techniques to avoid any negative impacts on
these species during construction activities;
Integration of the salvage strategy into the SEMP and how it will be implemented during the
construction phase; and
A note that ensures soil testing and management practices are in accordance with the relevant
EPA Guidelines in relations to Acid Sulphate Soils within the areas of intended disturbance.

8. A suitably qualified zoologist must be located on site during the removal of topsoil and/or importation of
fill to ensure Swamp Skink and other species are identified, salvaged and relocated.

9. Prior to the commencement of works separate application, direct to Melbourne Water, must be made for
any new or modified storm water connection to Melbourne Water’s drains or watercourses. Prior to
accepting an application, evidence must be provided demonstrating that Council considers that it is not
feasible to connect to the local drainage system.

Contact Asset Services on telephone 9235 1414 forMelbourneWater’s connection requirements, including
payment of appropriate fees.

10. Prior completion of works, documentation supporting the approved ongoing maintenance of the treatment
measures by the relevant authority Mornington Peninsula Shire Council must be submitted.

11. Prior completion of works, as constructed plans detailing any Water Sensitive Urban Design (WSUD)
treatment measures must be submitted.

12. The application must be referred to DEPI for comment base on the proximity and potential impacts to
several threatened flora and fauna species and the suitability of the proposed culverts for Swamp Skink
movement.

13. A separate referral application for the proposed elevated boardwalk and bird hide is required, with
submission of all applicable information including but not limited to location and construction
material/techniques.

14. Prior to the commencement of works, a Site Drainage Plan must be prepared and submitted to Melbourne
Water for approval. The Plan must show drainage details, including point of discharge and inclusion of
any temporary or permanent on-site stormwater quality works.
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The applicable flood level for the property is nominated by Melbourne Water as 3 metres to AHD.

The requirement of Condition 12 has been undertaken with a Section 55 referral to DEPI, although it remains
included as a condition of permit due to Melbourne Water’s response being a Section 55 Referral.

Finally, advice has been provided from the Federal Department of Sustainability, Environment,Water, Population
and Communities which refers to concerns raised in a letter of 14 September, 2011. These concerns related to
the need for Community Villages Australia to consider the potential impacts of the stage 6 development of
Village Glen Retirement Village on the threatened Australasian Bittern (Botaurus poiciloptilus) and Latham’s
Snipe (Gallinago hardwickii). The advice also includes the following:

“The Department has examined the additional advice you provided from Dr. Cooney, dated 24 October, 2011.
The Department notes Dr. Cooney’s finding that there is suitable habitat for the Australasian Bittern and
Latham’s Snipe surrounding the study area and a very small amount within the study area. The Department
agrees with Dr. Cooney’s conclusion that the Stage 6 development of the Village Glen Retirement Village is
unlikely to have a significant impact on either species. This decision is based on the assurance that Community
Villages Australia will ensure the measures recommended by Dr. Cooney to minimise and/or manage potential
impacts on the surrounding swamp are implemented in the manner described on pages 7 and 8 of his advice.”

However, the Department has reminded the Consultants for the Developer that the only way for Community
Villages Australia to obtain legal certainty, from an Australian Government perspective, is to refer the proposal
to the department for assessment and approval under the Environment Protection and Biodiversity Conservation
Act 1999.

CONSIDERATION AND ASSESSMENT

Preliminary Comments

In providing the following detailed assessment of the application it is appropriate to note that the planning
permit applicant has responded to the Tribunal’s preference for a more holistic approach to be taken by combining
the vegetation removal, fill and retaining wall proposal with the application for the retirement village land use
and the buildings and works associated with that use.

It is also clear from the decision in respect to P10/1830 (the refused application for earthworks and native
vegetation removal) that the Tribunal accepted the evidence presented in respect to the vegetation removal and
other matters relating to flood level impact and construction activity control. That is consistent with the position
that was put by Council to the Tribunal in respect to that application.

Firstly, it was agreed that the extent of vegetation to be removed as a result of the construction of a new access
road and required retaining wall construction was relatively minor and did not involve the removal of vegetation
of very high conservation significance. Accordingly it was considered reasonable to enable offsetting of the
vegetation to be removed and the comprehensive conditions provided to the Tribunal reflected this.

As outlined in the discussion later in this report on the issue of vegetation removal, that position has not changed
and it is considered that the vegetation can be removed as originally proposed in the previous application.
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Secondly, Council also considered that the evidence that filling will not adversely impact upon flood levels in
the Tootgarook Swamp (that was based on modelling undertaken for Melbourne Water) was sound. This was
a position carried through by Council in respect to the recent Amendment C150.

Thirdly, Council went to some considerable trouble to draft detailed conditions in respect to construction access
activity and having regard to those conditions, it was appropriate that the Tribunal concluded, as noted earlier
in this report, that it was satisfied that:

A suitably drafted Traffic Management Plan can address the management of additional traffic; and
Dust suppression could also be addressed through a Traffic Management Plan as well as other permit
conditions addressing fill on the site.

These matters are addressed again as this is a new application and additional objections have been raised.
However, it is appropriate to note at this preliminary discussion stage that there would appear to be good reason
to accept that the above findings of the Tribunal remain relevant to those points of the current application that
are quite similar to the previous application.

Finally, by way of preliminary comment, it is noted that the area of concern that brought about the Tribunal’s
refusal related to the way stormwater was to be handled on the site.

The Tribunal established during the hearing that it was intended that there would be no stormwater discharge
from the site once the concrete retaining walls were constructed. This was not the understanding that was held
of the proposal by Council. From an engineering perspective it is considered that it is most appropriate for
stormwater to be discharged from the site into the wetlands. What is not wanted is the discharge of stormwater
full of sediment or with pollutants.

The Applicant has sought to address this issue by proposing to fill the land with material of an appropriate
standard (a condition of any planning permit will require appropriate testing prior to the placement) and in a
way where sediment will not pass through the retaining walls but where normal rainfall flows are permitted to
seep into the ground water as would naturally occur. Stormwater that requires some treatment will be collected
through a drainage system that passes to an outfall through a filtering system in accordance with an appropriate
water sensitivity design.

The Town Planning Report submitted with the application now appropriately clarifies what is proposed. It is
noted that it states:

“A retaining wall will be constructed around the entire site. This will be constructed to 3.6 metres AHD and
will vary between 0.8 and 1.7 metres in height. A geotechnical study has been carried out by Site Geotechnical
and forms part of this application. The aim of the study is to ascertain the required design parameters to ensure
the wall achieves its objectives. More specifically, two types of retaining wall construction are proposed:
concrete sleeper inserts in between steel uprights in bored concrete footings, and segmented masonry block,
with the type of wall depending on the soil foundation at any particular point. The wall is able to be constructed
from within the site.

The design of the wall ensures that no sediment will enter the swamp area by the use of a suitable geotextile
being placed behind the wall. This will ensure that no fill material can be washed out between the sleepers,
while allowing water to pass through the wall. A silt fence, or other approved sediment control, is to be provided
at the toe of all stockpiles and fill batters during construction and at the access road and across the drainage
channel at the north of the access road.
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In terms of stormwater management, soil percolation testing has been carried out by Site Geotechnical. It has
been determined that the soil has good infiltration characteristics with a rate of 270mm/hr which in turn results
in an infiltration rate of 150 millimetres per hour. There will be three surcharge outlets at the base of the
retaining wall to prevent water ponding in the road or overtopping the wall should a storm exceed the design
capacity or there be a system blockage. It is recommended that stormwater disposal systems are at least 1m
above impervious layers or groundwater levels. This has the effect of providing some buffer distance.”

In simple terms the drainage strategy will achieve the following outcome:

The permeable areas will continue to absorb stormwater as the site currently does;
Stormwater from the roofs and hard surfaces will be channelled to the roads (from the roofs via downpipes);
The water will drain into infiltration pits. The fill and insitu material will be able to absorb water instantly
up to the one in 10 year event;
For events greater than the one in 10 year, it will be absorbed into the land as it can, and stored in the
infiltration pits if it cannot absorb the water fast enough;
When the water gets to a certain level in the pits, it will flow into a pipe which will connect to the surcharge
outlets at the base of the wall. This will prevent the pits overflowing and creating puddles in the road; and
There will be no opportunity for water to escape from any other part of the wall.

Key Issues to be Addressed

As noted in the summary, the key issues affecting this application are considered to be:

Whether the proposed development of the site will lead to a loss of wetland habitat;
Appropriateness of the proposed vegetation removal;
Appropriateness of the proposed filling of the land, construction of retaining walls and drainage impacts
as a result of the filling works including the potential impact on the nearby Tootgarook Swamp;
Response to Clause 55 ResCode including assessment of local area character and the design response;
and
Parking, access, public transport and retirement village facilities.

Will the Development Lead to a Loss of Wetland Habitat?

The proponent has presented his application in a manner which fundamentally argues that the development site
is not part of the wetland because of its elevation above the areas which are usually inundated.

Council’s Co-ordinator – Integrated Planning has provided that this proposition is not supported by any scientific
evidence, but is unfortunately accepted when a holistic understanding of wetland ecosystems is absent. An
outcome of such an argument is the continual peripheral intrusion of urban development into wetland ecosystems
resulting in a fragmentation of continuity and integrity of these complex ecosystems.

The Victoria Planning Provisions contain detailed State Planning Policy which sets out the importance of
protecting the health of ecological systems and the biodiversity they support.
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Clause 12 states:

“Planning should help to protect the health of ecological systems and the biodiversity they support (including
ecosystems, habitats, species and genetic diversity) and conserve areas with identified environmental and
landscape values.

Planning must implement environmental principles for ecologically sustainable development that have been
established by international and national agreements. Foremost amongst the national agreements is the
Intergovernmental Agreement on the Environment, which sets out key principles for environmental policy in
Australia. Other agreements include the National Strategy for Ecologically Sustainable Development, National
Greenhouse Strategy, the National Water Quality Management Strategy, the National Strategy for the
Conservation of Australia’s Biological Diversity, the National Forest Policy Statement and National Environment
Protection Measures.

Planning should protect sites and features of nature conservation, biodiversity, geological or landscape value.”

With regard to biodiversity and the protection of habitat, Clause 12.01-1 has as an objective:

“To assist the protection and conservation of biodiversity, including native vegetation retention and provision
of habitats for native plants and animals and control of pest plants and animals.”

Strategies which are set out under this clause and are relevant to this application are:

Assist the protection of conservation values of national parks and conservation reserves;
Assist the conservation of the habitats of threatened and endangered species and communities as identified
under the Flora and Fauna Guarantee Act 1988, including communities under-represented in conservation
reserves such as native grasslands, grassy woodlands and wetlands;
Address potentially threatening processes identified under the Flora and Fauna Guarantee Act 1988;
Assist re-establishment of links between isolated habitat remnants;
Ensure that any changes in land use or development would not adversely affect the habitat values of
wetlands and wetland wildlife habitats designated under the Convention on Wetlands of International
Importance (the Ramsar Convention) or utilised by species designated under the Japan-AustraliaMigratory
Birds Agreement (JAMBA) or the China-Australia Migratory Birds Agreement (CAMBA);
Consider the potential impacts of land use and development on the spread of plant and animal pests from
areas of known infestation into natural ecosystems;
Ensure that the siting of new buildings and works minimises the removal or fragmentation of native
vegetation;
Encourage the use of property vegetation plans or works programs; and
Consider the need to protect waterways and soil from degradation that may result from the loss of native
vegetation and the use of voluntary conservation agreements.

Council is implementing the above strategies throughmany of its roles including PlanningAuthority, Responsible
Authority, land owner and manager, and drainage authority. Council owns andmanages the conservation reserve
which surrounds the subject site with the primary objective of protecting the habitat of the threatened and
endangered wetland species.

31Mornington Peninsula Shire Council

Monday, 16 December, 2013Development Assessments Committee Meeting Minutes

2.1 Application for Planning Permit P12/0527 – 9 St Elmos Close, Rosebud West (Cont.)



At the time the Council Reserve was created, it was set aside because the focus of the relevant authorities
including the Council as Responsible Authority, was on excluding areas regularly subject to inundation outside
of land that could be potentially developed for residential purposes. The higher ground was set aside as an
island with the potential for future residential development.

Council is also expending considerable resources on preparing the Tootgarook Wetland Strategy. This Strategy
is a complex project which addresses and will implement the strategies set out above in the State Planning
Policy.

Council has commissioned a feasibility study into the nomination of the Tootgarook Wetlands for recognition
under the Ramsar Convention. This report is unfinished at the time of writing this report, the feasibility study
has not been finalised and not presented to Council.

Together with other studies Council is commissioning, this will assist in further understanding this complex
groundwater dependent ecosystem.

The strategy of assisting the re-establishment of links between isolated habitat remnants would potentially be
affected by this proposed development. The proposed development will result in a loss of some habitat and its
fragmentation from the remaining wetland core. However, the referral response received from DEPI addresses
the concern of the proposal having impact upon the surrounding wetlands area. This is facilitated through an
Environmental Management Plan, required as a condition of any planning permit to issue, measures to preserve
habitat connectivity with Chinaman’s Creek and areas to the west of the study area to be provided, thereby
addressing the concerns of fragmentation of the wetland area.

Clause 12.01-3 relates to the preparation of biodiversity strategies and has as its objective:

“To protect native habitat and areas of important biodiversity through appropriate land-use planning.”

This Clause requires Council as Planning Authority and responsible authority to examine the habitat and
biodiversity implications of the proposed land use in this application and ensure that the habitat is protected.

The Tootgarook Wetland Strategy currently being developed is based upon strategic land use planning for the
whole of the wetland catchment, including the subject land.

Elevation modelling of the wetland clearly shows the subject site is within the wetland. Comparison with land
surveys undertaken in the 1800s confirms that the subject site was also within the wetland prior to the wetland’s
modification with the numerous drains excavated in the last century (20th) and particularly what became known
as Chinaman’s Creek.

Clause 12.04 relates to Significant Environments and Landscapes and Subclause 12.04-1 relates to
Environmentally Sensitive Areas and has the objective “To protect and conserve environmentally sensitive
areas.”

Subclause 12.04-2 relates to Landscapes and has the objective “To protect landscapes and significant open
spaces that contribute to character, identity and sustainable environments.”
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Strategies for this objective are:

Ensure sensitive landscape areas such as the bays and coastlines are protected and that new development
does not detract from their natural quality;
Improve the landscape qualities, open space linkages and environmental performance in green wedges
and conservation areas and non-urban areas;
Recognise the natural landscape for its aesthetic value and as a fully functioning system; and
Ensure natural key features are protected and enhanced.

The proposal is low scale in nature, being single storey units, at a low scale density, and therefore has minimal
impact upon the landscape values of the area, minimising impact on its natural quality.

Conditions on any planning permit to issue include the requirement from DEPI to provide measures to preserve
habitat connectivity with Chinaman’s Creek and areas to the west of the study area.

Clause 13 relates to Environmental Risks and states:

“Planning should adopt a best practice environmental management and risk management approach which
aims to avoid or minimise environmental degradation and hazards. Planning should identify and manage the
potential for the environment, and environmental changes, to impact upon the economic, environmental or
social well-being of society.”

The subject site, being within the wetland, will be impacted by changes in climate and other environmental
risks.

Subclauses 13.01: Climate Change Impacts and 13.02: Floodplains are also relevant to this application and
require consideration of these environmental risks. The protection of floodplain areas of environmental
significance is repeated as an objective in this Clause.

Clause 14 relates to Natural Resource Management and states:

“Planning is to assist in the conservation and wise use of natural resources including energy, water, land,
stone and minerals to support both environmental quality and sustainable development.”

Clause 14.02 relates to Water and Subclause 14.02-1 relates to catchment planning and management with the
objective “To assist the protection and, where possible, restoration of catchments, waterways, water bodies,
groundwater, and the marine environment.”

Strategies relevant to this application under this Subclause include:

Retain natural drainage corridors with vegetated buffer zones at least 30 metres wide along each side of
a waterway to maintain the natural drainage function, stream habitat and wildlife corridors and landscape
values, to minimise erosion of stream banks and verges and to reduce polluted surface runoff from adjacent
land uses;
Undertake measures to minimise the quantity and retard the flow of stormwater runoff from developed
areas;
Encourage measures to filter sediment and wastes from stormwater prior to its discharge into waterways,
including the preservation of floodplain or other land for wetlands and retention basins;
Ensure that works at or near waterways provide for the protection and enhancement of the environmental
qualities of waterways and their instream uses;
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Ensure land use and development proposals minimise nutrient contributions to waterways and water
bodies and the potential for the development of algal blooms; and
Require the use of appropriate measures to restrict sediment discharges from construction sites.

The objective of Subclause 14.02-2: Water Quality is simply “To protect water quality.”

This is supported by Subclause 19.03-3 which has as its objective “To reduce the impact of stormwater on bays
and catchments.” It includes a strategy to “Ensure stormwater and groundwater entering wetlands do not have
a detrimental effect on wetlands and estuaries.”

The MSS is contained in Clause 21 and it discusses the conservation values of the Mornington Peninsula. It is
important to repeat here what the MSS states about the conservation values:

“The Peninsula’s environmental values have been well recognised; however, many of the environmental systems,
which support these values, are under some degree of pressure. The Peninsula’s ecosystems are under pressure.
The removal of vegetation, drainage modifications, coastal works and weed and pest animal invasion have all
impacted on habitat viability, species diversity and regeneration, stream and ground water quality, soil stability
and salinity, and the condition of wetlands, intertidal areas and the Bays.

However, these ecosystems have the potential for restoration, albeit in a modified form. Strategies which protect
and build on existing sites of high significance and core areas of public land can aim to restore environmental
diversity and resilience.”

The above statement is a fundamental recognition that the modified natural environment of the peninsula has
the potential for restoration. This point is paramount in understanding that the subject site, although a modified
habitat is nevertheless a habitat that is capable of restoration and would aid the environmental value to the
integrity of the wetland system.

Clause 21.06 sets out the Strategic Framework and the Peninsula’s Settlement Pattern and identifies strategies
to achieve the objective that urban development does not prejudice the environmental, recreational and agricultural
values of the Peninsula. One relevant strategy is:

“Ensure that the elements that support the natural systems and cultural significance of the Peninsula are
identified and given appropriate recognition in land use planning provisions. These include areas of remnant
native vegetation, groundwater recharge areas, streamlines, swamp and wetland areas, areas subject to erosion,
ridgelines, heritage sites, significant tree lines and landscapes that have been classified by the National Trust.”

Conserving environmental values is discussed in Clause 21.09-1 with an objective “To maintain and enhance
the natural values and ecological systems of the Peninsula.”
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Strategies to achieve these objectives relevant to this planning application include:

Identify, conserve and enhance areas and sites of environmental significance, paying special regard to:

The capacity of those areas and sites to withstand change and development without detriment;
The management of such areas and sites to sustain their value and the integrity of biotic
communities both on land and in water;
The adverse effects of unconstrained access and development in areas of indigenous plant
communities and habitats;
The need to protect the high conservation and landscape values of National and State parks and
other conservation reserves by minimising intrusive development on adjacent areas; and
The potential for establishment and enhancement of faunal habitat and linking corridors in areas
adjacent to National and State Parks and other conservation reserves in strategic areas between
the Parks and other sites of conservation significance.

Include consideration of information from scientific studies of the area, including the Regional Catchment
Strategy and Catchment Action Plans prepared under the Catchment and Land Protection Act 1994 and
Coastal Action Plans under the Coastal Management Act 1995;
Coordinate public and private land use strategies to achieve best practice environmental management
outcomes;
Protect and conserve habitat areas and linking corridors to encourage wildlife survival;
Protect the Peninsula’s coastal dunes, wetlands and other environmentally sensitive areas in accordance
with relevant State guidelines and policies; and
Ensure that planning scheme provisions are consistent with the principles of ecologically sustainable
development and allow development only where the long term protection of the environment is ensured,
having regard to the environmental capacity of each areas to absorb further development.

The above strategies will be implemented by using the Environmental Significance Overlay, Vegetation
Protection Overlay and Erosion Management Overlay to identify and implement management requirements in
relation to specific environmental such as streamlines, wetlands, areas of native vegetation and erosion-prone
areas.

Thus the ESO19 which applies to the subject land has a clear purpose to fulfill and is a planning control which
is not secondary to the other planning controls in the scheme, including the Zone provisions, which are of a
general nature. It is a well accepted planning principle that specific planning controls applying to a particular
issue carry more weight and significance than general planning controls which provide for broader goals or
objectives.
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Under policies and the exercise of discretion set out in Clause 21.09, relevant to this application are:

“Requiring land use and development proposals to:

Provide land capability assessments and environmental impact statements, where appropriate;
Demonstrate compliance with State Environment Protection Policies, where appropriate;
Incorporate best practice environmental management guidelines;
Have regard to the requirements or recommendations of any approved relevant regional catchment
strategy or action plan;
Provide short and long term rehabilitation plans, where appropriate, including, revegetation with native
vegetation of local provenance and other environmental repair techniques;
Using a local policy to provide guidelines to reduce the environmental impact of development. (Clause
22.14– Mornington Peninsula land units);
Avoiding the spread of environmental weeds and encouraging the re-establishment of native vegetation
of local provenance through the provision of appropriate information and support, and through conditions
of planning approval where appropriate;
Using a local policy to provide guidelines in relation to the development of land in areas prone to bushfire
risk (Clause 22.11- Mornington Peninsula fire protection policy);
Requiring all earthmoving works to be designed to minimise off-site discharges of stormwater contaminated
by sediment by appropriate and approved means and have regard to EPA guidelines for major construction
sites, techniques for sediment pollution control and urban stormwater management: major roads and
freeways; and
Requiring the provision of utility services, drainage, sewerage and other waste disposal facilities in
keeping with the area's conservation significance.”

Further strategic work identified in the MSS is:

Investigating the further integration of land unit based planning with integrated catchment management;
Reviewing the Chinaman’s Creek Catchment Strategy and implementing appropriate policies and planning
scheme provisions; and
Developing catchment plans in partnership with the Catchment and Land Protection Board, Melbourne
Water and the EPA to protect natural elements, control and minimise pollution load at or near the source
and promote treatment and reuse of storm water.

Based on the advice received fromCouncil’s Coordinator – Integrated Planning, the preparation of the Tootgarook
Wetland Strategy covers all of the abovementioned work for this catchment and commenced in late 2012.

Clause 22.13 contains the Township Environment Policy which applies to all land in the R1Z including this
land. Relevant objectives of this Policy pertaining to this planning application are:

“To ensure that development does not reduce the extent or integrity of areas of remnant indigenous vegetation
within township areas and provides for the reinstatement of native vegetation and the protection and enhancement
of habitat corridors.”
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Relevant decision guidelines under this policy for this application are set out at 22.13-4 and include:

Provision for the retention of native vegetation and habitat corridors; and
Provision for the revegetation and protection of streamlines, wetlands and other sensitive areas, having
regard to the benefit of using locally indigenous species and the need to avoid the introduction and spread
of environmental weeds.

As mentioned previously, ESO19 – Fluviatile Deposits applies to the land. The Statement of Environmental
Significance provides:

“The areas of alluvial plain and reclaimed swamp on the Mornington Peninsula, which support characteristic
vegetation communities, are an integral element of the environmental systems that support biodiversity. These
areas may have limited drainage capacity.”

The environmental objectives to be achieved are:

To protect the stability and environmental values of alluvial plains and reclaimed swampwith characteristic
vegetation communities;
To avoid contamination of ground water and the degradation of significant habitat areas; and
To limit development within environmentally sensitive areas.

Before deciding on an application, the Responsible Authority must consider, as appropriate:

The environmental objectives of this schedule;
Whether there is any reasonable alternative site for the proposed buildings and works outside of the overlay
area, or any alternative land management or construction practices, that would better meet the objectives
of this schedule;
Whether the proposed works are associated with essential works crossing the area including the installation
of utility services or the provision of an access track;
Whether substantial change or detriment will be caused to the stability, vegetation, water quality or habitat
values of the area;
The protection of alluvial plains and reclaimed swamps for their environmental and scientific value;
The means of treatment and disposal of all sewerage, sullage and other wastes where connection to a
reticulated sewerage system is not viable;
The potential for flooding to occur, and whether the proposed development will impose any additional
flooding or drainage risk or constraints over land in the vicinity;
The existing use of the land and the purpose of the proposed buildings and works in relation to the existing
use; and
The comments of all relevant drainage, stream or catchment management authorities.

The objectives of ESO19 are clear and unambiguously require the protection of the wetland environmental
values and its characteristic vegetation community. Even though it has been disturbed on this site, it remains a
part of the wetland habitat and there is no doubt that if it is allowed to regenerate it is capable of remaining a
viable and intrinsic part of the wetland ecosystem.
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The objectives also require the avoidance of groundwater contamination and habitat degradation. Groundwater
contamination was clearly a concern of VCAT at the previous hearing. The Applicant has submitted more detail
in addressing this issue and the responses from the referral authorities indicates that although they do not object,
they will require strict observance of their conditions. This is a difficult environment to build within and although
the conditional consent of these authorities has been provided, Council should also satisfy itself that all buildings
and works are appropriately controlled through the planning permit.

Although the precautionary principle is now well accepted as a primary planning principle, the previous
determination provided by VCAT (clearly) established that the loss of vegetation, and therefore loss of the
subsequent possible regeneration of the wetland area, was an acceptable outcome for the site, and there is no
reason to deviate from this.

The Applicant has stated in recent correspondence:

“The site has been the subject of numerous assessments which have found that there are no flora and fauna
species of national or state significance, or significant ecological communities were recorded during those
investigations.”

Noting the above, Council must carefully consider that the proposed development is situated entirely within
the TootgarookWetland. It follows then, that it must also consider what impact this proposed development will
have on the existing and future values of Tootgarook Wetland i.e. the permanent removal of 2.6 hectare of the
system.

The applicant has also stated that the site “has been zoned for the purposes of its development as an extension
of the Village Glen for many years.” Whilst it is noted that the land is zoned for residential purposes, at the
same time and for a longer period the land has had the overlays that apply to it as well. ESO19 has applied to
the land since the Conservation Plan was incorporated into the Shire of Flinders Planning Scheme in 1979. The
land was rezoned fromRecreation to a residential zone in June, 1989. There is no evidence identified that would
indicate that environmental factors were given any weight when the land was rezoned.

Clause 52.17 is also relevant and has the following purpose:

“To protect and conserve native vegetation to reduce the impact of land and water degradation and provide
habitat for plants and animals.”

Considering the above clauses (with specific reference to habitat values), and the permanent nature of any
impact, it is important for Council to consider both the existing and future biodiversity value of the land i.e. its
potential (if allowed to revegetate) to provide habitat for a number Ecological Vegetation Classses (EVCs).

Vegetation Removal

A flora and fauna assessment has been provided by Ecology Partners which indicates the following:

Flora

Fifty-one vascular plant species (23 native and 28 introduced) were identified during the site assessment.

Three EVCs, Swamp Scrub, Coast Banksia Woodland and Wetland Formation, were recorded within the study
area. Two EVC's, Swamp Scrub and Wetland Formation, were identified in the immediate surrounds, which is
contiguous with vegetation in the larger surrounding area.

Fauna
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Twenty-nine birds (26 native and three introduced), two mammals (both introduced) and three native frog were
recorded during the current assessment. No fauna species of National, State or regional significance were
recorded.

Site Conservation Significance

As no flora and fauna species of National or State significance, or significant ecological communities were
recorded during the present investigation, the study area is considered of local conservation significance due
to the presence of remnant native vegetation which is considered endangered within the Gippsland Plain
bioregion, and habitat for a range of common fauna species.

The site meeting with DEPI showed the relatively poor quality of the vegetation, with the cover below the
thresholds to be considered a remnant native vegetation patch in the area which was not slashed. Given that
slashing is occurring on the majority of the site, it is difficult to assess the value of the vegetation. Native grasses
comprised a small percentage of the total vegetation cover (less than 25%) and are not classified as a remnant
patch of vegetation or an EVC. The action of slashing of the grass has been the subject of ongoing investigations
undertaken by Council’s Planning Compliance Team.

The vegetation on site is dominated by non-native vegetation, with remaining vegetation comprising one native
grass Common Tussock-Grass and a few scattered native herbs.

To offset the loss of native vegetation there is currently a requirement in respect to the application as it now
stands to generate:

0.02 habitat hectares of Very High conservation significance vegetation within the Gippsland Plain
bioregion; and
0.09 habitat hectares of High conservation significance vegetation within the Gippsland Plain bioregion.

Proposed DEPI conditions require the preparation of an Offset Plan.

In respect to fauna, targeted surveys were undertaken to determine if the site provided habitat for the Swamp
Skink and Dwarf Galaxias. These surveys have been undertaken and neither of these species were found on
the site.

It is also noted that Clause 52.17 hectares the following purpose:

To protect and conserve native vegetation to reduce the impact of land and water degradation and provide
habitat for plants and animals;
To achieve the following objectives:

To avoid the removal of native vegetation;
If the removal of native vegetation cannot be avoided, to minimise the removal of native vegetation
through appropriate planning and design;
To appropriately offset the loss of native vegetation;
To provide for the management and removal of native vegetation in accordance with a property
vegetation plan; and
To manage vegetation near buildings to reduce the threat to life and property from wildfire.
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It would not be possible to fill the land to the extent proposed without the removal 0.01 habitat hectares of Very
High Conservation Significance Swamp Scrub and 0.06 habitat hectares of High Conservation Significance
Swamp Scrub.

It is important to avoid the removal of native vegetation. In this case it is proposed to offset the removal of
native vegetation as set out by the DEPI conditions.

Filling of the Land

The ESO19 objectives noted above are also relevant to the proposed earthworks.

The modified environmental conditions of the site may support a proposition that there will be no detrimental
impact to the site and surrounds caused by the development. In turn, the detailed conditions ofMelbourneWater
and Council’s Development Engineer will sufficiently ameliorate the impacts of the proposed development.

A contrary proposition is that the modified environmental conditions are not beyond natural reinvigoration of
the habitat values of the site, if left alone and allowed to regenerate. This is supported by VCAT’s imposition
of rehabilitation requirements elsewhere in the wetlands catchment.

The modified environmental conditions should not be accepted as a precursor to the impact of the proposed
development having already occurred in part, unless the environment has been modifed to the extent that it
would be irreversible. Again, this is an accepted planning principle when assessing the planning merits of a
development proposal which has been built in part or in whole. What is clear from the submitted material is
that the wetland fauna and flora which would normally be expected on this site has been displaced at this time.

The site has been zoned for residential purposes since 1989 and according to the zone its primary purpose is
for residential use and development. The overlays specify different purposes. It is also clear that for residential
development to proceed it must do so in such a way that future development is not subject to inundation or has
a detrimental impact upon the functionality of the wetland system and its purposes.

In regard to reducing risk of inundation, the fill level is required to achieve a minimum of 3.6 metres AHDwith
road levels varying from 3.15 to 3.4 metres AHD. The roads are to lower levels as they in effect form part of
the drainage system.

In addition to the preliminary comments made in respect to drainage, the following details contained within
the Engineering report which will ensure that an appropriate outcome is achieved subject to inclusion of
appropriate conditions on any planning permit that may issue.
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The Report states:

“It is of key concern that sediment is not allowed to enter the swamp area. A suitable geotextile (such as bidim)
is to be placed immediately behind the retaining wall (or weep holes in the case of the masonry wall). This will
ensure that no fill material can be washed out between the sleepers, while allowing water to pass through the
wall.

A silt fence, or other approved sediment control, is to be provided at the toe of all stockpiles and fill batters at
the access road and across the drainage channel at the north of the access road.

During the works, the level of dust generated is to be closely monitored and material will be watered down by
a water cart as required. In extreme dry and windy weather, where dust generation cannot be prevented, works
will be halted. Following completion of the earthworks, the area will be covered in topsoil derived from the
site and vegetated with approved grasses. This will seal the fill and prevent the fill material from being blown
from the site.

A system of underground stormwater infiltration pits is proposed for runoff from roofs and paved areas.
Stormwater will enter the infiltration pits through side entry pits along the internal roads and via downpipes
collecting roof runoff. The infiltration pits will be designed to cater for the worst case storm duration in a one
in 10 year Average Reoccurrence Interval (ARI) storm. The drainage layout shown in the attached drawing
provides a solution for infiltration for the site utilising an infiltration rate of 30 millimetres per hour. The
locations and sizes of the infiltration trenches/pits are flexible, so long as the required storage volume and
surface areas, as well as offsets to building foundations, are provided.

Three surcharge outlets will be provided at the base of the retaining wall to prevent water ponding in the road
or overtopping the retaining wall in the event of a storm exceeding the design capacity or serious blockage of
the system. All side entry pits will be protected by filtered grates to prevent the build up of gross pollutants
inside the pits. All flows from the surcharge outlets will be directed to a rock-beached area at the base of the
wall to prevent any scour. The surcharge outlets will be located in recessed sections of the retaining wall to
ensure that any erosion protection works are located within the site boundaries.

Water tanks will be provided to each dwelling for storage of roof stormwater for toilets, garden irrigation and
general non-potable use.

Stormwater quality will be achieved by filtering all stormwater runoff through the sand fill by infiltration.”

It is also noted that Site Geotechnical Pty Ltd state that they have read through the Engineering Report for
Proposed Development at 9 St Elmos Close, Rosebud West, dated 13 March, 2012 (Reference: 11023e005) and
proposed drainage plans and believe that the drainage concept is in line with their reports and recommendations.

In summary, it is considered that the proposed engineering conditions enable this to be achieved and will ensure
that appropriate final details are provided in respect to fill batters and retaining walls.

The amenity issues associated with bringing the fill to the site and placing it in position are also an important
consideration. In this regard, and as noted above, it is proposed to require the preparation of a project specific
Traffic Management Plan (TMP) to be submitted to the Responsible Authority for approval.
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The TMPmust be implemented to the satisfaction of the Responsible Authority prior to and during construction
of the works. The TMP will include the following:

1. Hours of transport of fill material Monday to Friday 7:30 a.m. to 5:00 p.m.
2. No Saturday, Sunday or Public Holiday transport of fill material.
3. Hours of operation of the subject site Monday to Friday 7:00 a.m. to 5:00 p.m. and Saturday 8:00 a.m. to

5:00 p.m.
4. Notification by the permit holder in writing to all owners and occupiers of properties abutting or affected

by the transport route by way of the following:

i. Submit to the satisfaction of the Responsible Authority a copy of the proposed form of notice,
which must include but not be limited to the dates and hours from which the haulage of fill will
take place and the details of the name and phone number of the representative of the developer,
to whom enquiries and complaints from the public will be directed.

ii. Once the form of notice has been approved by the Responsible Authority, the notification must
be undertaken at least 14 days prior to the commencement of works.

iii. Upon the completion of the notification, the permit holder must submit to the Responsible Authority
a signed statutory declaration stating that the notification requirements of this Condition have
been satisfactorily completed.

If, during the cartage of excavated material into the site, any areas of pavement over which haulage has occurred
that requires rehabilitation, whether pothole patching or pavement reconstruction, the applicant will be required
to undertake such works immediately to the satisfaction of the Responsible Authority in order to maintain an
equivalent pavement condition to that which existed prior to works commencing.

Prior to the commencement of heavy haulage traffic into the site a bond to the value of $200,000 is to be lodged
with the Responsible Authority to ensure compliance with the conditions of the planning permit.

Local Area Character and the Design Response

It is noted that this site is located in a R1Z and that there is no applicable Design and Development Overlay
that sets out requirements for a particular design response.

This ‘island site’ is in practical effect removed from adjoining residential development and subject to meeting
appropriate environmental standards is eligible in principle for development for medium density housing.

It is also appropriate to note that residential development associated with retirement villages may be of a form
that is different to the neighbourhood character generally expected for a residential area.

However, in this case the form of development proposed for the site is single storey detached villas which are
compatible with the character of nearby residential detached housing development.

Vegetation abutting the edge of the subject land is to be retained and it is considered that along with new
landscaping this will ensure a softening of the proposed residential development to ensure that it will not be an
obtrusive outcome in respect to local area character.
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In respect to potential fire risk, it is noted that the land is not contained within a Bushfire Management Overlay.
It is however a matter to be taken into account as a decision guideline.

The Applicant has also responded to this issue by indicating that generally a 6 m setback of the dwelling will
be obtained from the future retaining walls, that appropriate fire retardant vegetation will be used, and that the
appropriate BAL ratings will be achieved for future dwellings as part of the building approval process.

Clause 55 – ResCode

Clause 55 is not strictly relevant to retirement village applications. However a general assessment is usually
undertaken as a guide to the suitability or otherwise of a proposal.

The proposal has been assessed against the relevant objectives and standards of ResCode as follows.

Satisfy Objectives/StandardsObjectivesClause/ Standard

SatisfactoryClause 55.02-1 To ensure that the design respects
the existing neighbourhood
character; and The proposed development fits in with

the prevailing residential development
pattern, and streetscape character as the
proposed units are single storey and
relatively unobtrusive.

Neighbourhood
CharacterObjectives

Standard B1

To ensure that development
responds to the features of the
site and the surrounding area.

The design adopts a traditional palette of
materials and finishes, including face
brickwork and hipped tiled roofs

SatisfactoryClause 55.02-2 To ensure that residential
development provided is in

The proposal provides additional
residential accommodation for retirees
with access to a wide range of recreation
facilities available in the existing
retirement village.

Residential Policy
Objectives

Standard B2

accordance with any policy for
housing in the State Planning
Policy Framework and the Local
Planning Policy Framework,
including theMunicipal Strategic
Statement and local planning
policies; and
To support medium densities in
areas where development can
take advantage of public
transport and community
infrastructure and services.
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SatisfactoryClause 55.02-3 To encourage a range of dwelling
sizes and types in developments
of ten or more dwellings. The proposal, although providing similar

dwellings for the 36 units, are provided
with varied floor plan.

Dwelling diversity
Objective

Standard B3

Satisfactory – Existing infrastructure can
be utilised.

Clause 55.02-4

Infrastructure
Objective

To ensure development is
provided with appropriate utility
services and infrastructure; and
To ensure development does not
unreasonably overload theStandard B4 capacity of utility services and
infrastructure.

Satisfactory – The proposed development
has an appropriate focus.

Clause 55.02-5

Integration with the
StreetObjective

To integrate the layout of the
development with the street.

Standard B5

Satisfactory –Appropriate setbacks have
been provided.

Clause 55.03-1

Street setback
Objective

To ensure that the setback of
buildings from a street respect
the existing or preferred
neighbourhood character and
make efficient use of the site.

Standard B6

Satisfactory – Single storey units are
proposed.

Clause 55.03-2

Building Height
Objective

To ensure that the height of
buildings respects the existing or
preferred neighbourhood
character.

Standard B7

Satisfactory – Site coverage of 46% is
proposed.

Clause 55.03-3

Site Coverage
Objective

To ensure that the site coverage
respects the existing or preferred
neighbourhood character and
responds to the features of the
site.

Standard B8
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Satisfactory – Permeability of 30% is
proposed.

Clause 55.03-4

Permeability
Objectives

To reduce the impact of increased
stormwater run-off on the
drainage system; and
To facilitate on-site stormwater
infiltration.Standard B9

Satisfactory – The proposal is considered
to have an appropriate response to
achieving sunlight to living areas in the

Clause 55.03-5

Energy Efficiency
Objectives

To achieve and protect energy
efficient dwellings and residential
buildings; and

colder months for a majority of dwellings.To ensure the orientation and
layout of development reduceStandard B10

Living rooms and private open space
areas have been oriented north, where
practicable.

fossil fuel energy use and make
appropriate use of daylight and
solar energy.

Not Satisfactory – The proposal requires
an appropriate pedestrian connection to
the existing retirement village open space
areas.

Clause 55.03-6

Open Space Objective

Standard B11

To integrate the layout of
development with any public and
communal open space provided
in or adjacent to the
development.

This can be satisfied by condition of any
planning permit to issue.

SatisfactoryClause 55.03-7 To ensure the layout of
development provides for the

Safety Objective safety and security of residents
and property.

Standard B12

Satisfactory – Generally the landscaping
proposed respects the environmental
characteristics and values of the
surrounding area.

Cause 55.03-8

Landscaping
Objectives

To encourage development that
respects the landscape character
of the neighbourhood;
To encourage development that
maintains and enhances habitatStandard B13 for plants and animals in
locations of habitat importance;
To provide appropriate
landscaping; and
To encourage the retention of
mature vegetation on the site.
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SatisfactoryClause 55.03-9 To ensure vehicle access to and
from a development is safe,
manageable and convenient; andAccess Objectives

To ensure the number and design
of vehicle crossovers respects the
neighbourhood character.

Standard B14

SatisfactoryClause 55.03-10 To provide convenient parking
for resident and visitor vehicles;

Parking Location
Objectives

To avoid parking and traffic
difficulties in the development
and the neighbourhood; andStandard B15
To protect residents from
vehicular noise within
developments.

SatisfactoryClause 55.03-11 To ensure that car and bicycle
parking for residents and visitors

Parking Provisions
Objective

is appropriate to the needs of
residents; and
To ensure that the design of
parking and access areas isStandard B16

practical and attractive and that
these areas can be easily
maintained.

SatisfactoryClause 55.04-1 To ensure that the height and
setback of a building from a

Side and Rear
SetbackObjective

boundary respects the existing or
preferred neighbourhood
character and limits the impact

Standard B17 on the amenity of existing
dwellings.

Not applicableClause 55.04-2 To ensure that the location,
length and height of a wall on

Walls on Boundary
Objective

boundary respects the existing or
preferred neighbourhood
character and limits the impact

Standard B18 on the amenity of existing
dwellings.

Not applicableClause 55.04-3 To allow adequate daylight into
existing habitable roomwindows.

Daylight to Existing
WindowsObjective

Standard B19
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Not applicableClause 55.04-4 To allow adequate solar access
to existing north-facing habitable
room windows.North FacingWindows

Objective

Standard B20

Not applicableClause 55.04-5 To ensure buildings do not
significantly overshadow existing
secluded private open space.OvershadowingPrivate

Open Space Objective

Standard B21

Not applicableClause 55.04-6 To limit views into existing
secluded private open space and
habitable room windows.OverlookingObjective

Standard B22

SatisfactoryClause 55.04-7 To limit views into the secluded
private open space.

Internal Views
Objective

Standard B23

Satisfactory – Subject to condition of
any planning permit to issue controlling
the location of air-conditioning units.

Clause 55.04-8

Noise Impacts
Objective

To contain noise sources in
developments that may affect
existing dwellings; and
To protect residents from
external noise.Standard B24

SatisfactoryClause 55.05-1 To encourage the consideration
of the needs of people with

Accessibility Objective limited mobility in the design of
developments.

Standard B25

Satisfactory – There is an appropriate
sense of personal address.

Clause 55.05-2

Dwelling Entry
Objective

To provide each dwelling or
residential building with its own
sense of identity.

Standard B26
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SatisfactoryClause 55.05-3 To allow adequate daylight into
new habitable room windows.

Daylight to New
Windows Objective

Standard B27

SatisfactoryClause 55.05-4 To provide adequate private open
space for the reasonable

Private Open Space
Objective

recreation and service needs of
residents.

Standard B28

SatisfactoryClause 55.05-5 To allow solar access into the
secluded private open space of

Solar Access to Open
Space

new dwellings and residential
buildings.

Standard B29

SatisfactoryClause 55.05-6 To provide adequate storage
facilities for each dwelling.

Storage Objective

Standard B30

Satisfactory– The detail and massing of
the development is appropriate and is not
of an intensive nature having regard to
the single storey nature of the
development.

Clause 55.06-1

DesignDetail Objective

Standard B31

To encourage design detail that
respects the existing or preferred
neighbourhood character.

Not applicableClause 55.06-2 To encourage front fence design
that respects the existing or

Front Fence Objective preferred neighbourhood
character.

Standard 32
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Satisfactory – The proposal will have
access to the wider common areas of the
existing retirement village rather than any

Clause 55.06-3

Common Property
Objectives

To ensure that communal open
space, car parking, access areas
and site facilities are practical,
attractive and easily maintained;
and

major additional provision of common
open space on the subject land. Access
ways and landscape areas will be
appropriately maintained as common
property.

Standard B33 To avoid future management
difficulties in areas of common
ownership.

Satisfactory –Subject to condition of and
planning permit to issue.

Clause 55.06-4

Site ServicesObjectives

To ensure that site services can
be installed and easily
maintained; and
To ensure that site facilities are
accessible, adequate and
attractive.

Standard B34

The ResCode assessment indicates an appropriate level of compliance.

Parking, Access, Public Transport and Retirement Village Facilities

Statutory requirements for the provision of car parking are set out in Clause 52.06 of the Planning Scheme,
with parking rates specified in the Table to Clause 52.06-5.

The Planning Scheme does not specifically incorporate a recommended parking rate for a ‘retirement village’
land use.

An assessment for other retirement villages suggests an 85 percentile peak parking demand of 0.80 spaces per
unit, which includes both resident and visitor parking. Application of this rate to the proposed development
suggests a peak total parking demand of 29 car spaces,

Parking is provided as follows:

Double garages – 33 units;
Single garages – three units; and
Tandem parking available.

The requirements for parking have therefore been met.

In respect to public transport it is noted that there will not be any available directly to the site. However the
existing village has its own bus service and it will be a condition of any planning permit to issue that this be
available to this extension of the retirement village.

The Development Engineer is satisfied with the proposed access subject to the provision of appropriate turning
arrangements for larger vehicles. The road system is considered to be adequate to cater for the additional traffic
generated by 36 retirement villas.
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In respect to access to retirement village facilities, it is noted that these are removed from the subject site and
that future residents will need to access these facilities via cars or the use of the village bus. Whilst this is not
ideal, it is unavoidable having regard to the ‘island site’ characteristics of the land.

The application plans show storage on-site adjacent to the building envelope. It is proposed that refuse and
recyclables collection will be undertaken by normal kerbside Council collection as per the arrangement with
the existing Village Glen Retirement Village, or by such other arrangement to be approved by Council.

In respect to traffic impacts it is noted that Ratio Consultants conducted a traffic survey conducted onWednesday,
21 December, 2011 between 7.00 a.m. to 7.00 p.m. at the current Village Glen Retirement Village, which
comprises 569 villas, 42 apartments, staff residence and other amenities. A total of 232 vehicle movements
were recorded during the a.m. peak period and a total of 177 vehicle movements were recorded during the p.m.
peak period. This results in an a.m. peak hourly rate of 0.38 trips per unit and a p.m. peak hourly rate of 0.29
trips per unit.

Ratio Consultants consider that the proposed additional 36 villas located at the terminus of St Elmos Close is
expected to generate an additional a.m. and p.m. peak hour volume of 14 vehicle trips (0.38 trips per unit) and
10 vehicle trips (0.29 trips per unit) respectively.

It is also estimated that approximately 14 vehicular trips will occur during the a.m. peak hour and approximately
10 vehicle trips will occur during the p.m. peak hour for the proposed extension.

It is appropriately concluded that the surrounding road network has the capacity to accommodate the additional
traffic volumes generated by the proposed extension.

Overall the proposed development is not expected to create adverse traffic or parking impacts in the locality.

Other Matters

This final part of the assessment responds to some of the relevant objections that have been raised and which
are not specifically covered by the above discussion.

It has been stated in the objections that it is not appropriate to allow further infill development while the future
protection of the Tootgarook Swamp is under review.

Although the site has been included in a residential zone for many years and its residential development in the
form of a retirement village is considered to be appropriately consistent with planning scheme policy associated
with the provision of housing, this is not the only determinant of whether approval should be granted.

Council must also consider the policies and overlays that apply and determine what weight these need to be
given in this circumstance.

The emphasis on the form of housing is independent living villas and the reality is that this site is suitable for
not only detached housing but also conventional medium density housing. If it were to be developed for medium
density housing a more intensive development might well be approved as it would be more likely that two
storey development would also be proposed as part of a design response. In this case a relatively low density
housing profile is adopted, having regard to the association with the nearby retirement village.
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This provides a form of accommodation that will be attractive to retirees who want access to retirement village
facilities (even though it is likely that some means of vehicular access will be required) but nevertheless like
the idea of living in a form of accommodation that is reasonably close to conventional housing.

Retirees these days are quite often active well into their 80’s making this form of accommodation important as
one part of the retirement housing solution. It is well apparent that residents living close to the subject land
greatly appreciate their environment and the habitat value of the Tootgarook Swamp. There is no reason to
believe that this will not be the case for future residents.

However do the amenity benefits of providing housing in a tranquil majestic environmental setting, enabling
community members to age in place, override the broader environmental benefits of keeping this land
undeveloped and as ongoing habitat for its natural population?

As a number of objectors have raised concern in regard to the proposed development restricting access and
enjoyment of the Council Reserve, the Applicant has also offered to provide a contribution of $40,000 towards
funding an elevated viewing platform to be located within the Tootgarook Swamp Reserve to provide a safe
viewing area for the Community. The location of this structure will be determined at the discretion of Council
and in consultation with the Community. This gesture should not unduly influence Council’s decision on the
planning merits of the proposal as Council must be guided by the requirements of the Planning Scheme.
Requirements placed on developers in planning permits must be supported in planning law, and even where
developers have offered such gestures, subsequent planning permit holders have successfully had such
requirements deleted where they are not justified under planning law.

It is also noted that some objections indicate that the boardwalk joining the development to the Village Glen
Golf Course should be deleted and no formal or informal access tracks should be permitted. There is no
requirement for wider public access through this residential development, and as no agreement has been reached
with Council as to the construction of the boardwalk over its land, it is proposed that as a condition of any
planning permit to issue, this part of the proposal should be deleted.

That said, it is still intended that the Section 173 Agreement will provide for suitable access gates (and for
access via the proposed road system) to enable a future management of the Council reserve.

It is agreed with the objectors that no separate public open space is being made available as part of the retirement
village. However, this application does not propose subdivision, and there is no requirement for its provision
under the Planning Scheme.

In respect to general concerns as to the possible impacts on the surrounding swamp, it is noted that Community
Villages Australia submits that it has designed the development to minimise any impacts on the surrounding
swamp by proposing the following measures:

The installation of a culvert underneath the access road, designed to preserve habitat connectivity in the
Swamp Scrub habitat on the study area with areas to the west of the study area (i.e. Chinaman’s Creek);
Fencing the entire development (both during constriction and after completion) to prevent access to the
swamp from the development site;
Installing street lights that face inwards, into the development and away from the wetland, to minimise
the leakage of light into the surrounding wetland; and
Implementing a policy that bans residents from owning cats or replacing dogs that are brought to the
Village Glen Retirement Village.

These proposals are to be implemented as conditions of any planning permit to issue.
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OVERALL CONSIDERATION OF THE APPLICATION HAVING REGARD TO THE FINAL
ENVIRONMENT PROTECTION AUTHORITY RESPONSE

As stated in the Summary to this report, this matter was originally listed for consideration at the Development
Assessments Committee Meeting to be held 20 August, 2012 and the Development Assessments Committee
Meeting to be held on 21 October, 2013. It was withdrawn from 20 August, 2012 Council meeting due to a last
minute need for additional information to be provided. This related to the possibility that the development was
within the post-closure buffer distance required for landfill gas migration associated with Truemans Road
Recreation Reserve. This reserve was previously used as a Municipal landfill site and is currently listed on the
EPA’s Priority Sites Register as a former landfill which requires ongoing management. It has a Notice ID of
NO3402.

The question was also raised as to whether there was there a potential risk to surrounding residential properties
from the presence of Acid Sulphate Soils and whether the proposed development would exacerbate the potential
impact.

These issues were referred to the EPA which drew Council’s attention to the following:

1. The subject land is in the vicinity of two landfill sites (less than 500 metres from the former Truemans
Road landfill and about 503 metres south east of the Vern Wright Reserve which had also been used as
a landfill).

2. EPA’s Landfill Best Practice Environmental Management Guidelines (BPEM, EPA Publication 788.1)
is a legislatively incorporated document under theWasteManagement Policy 2004, as such its requirements
must be complied with. The BPEM requires a 500 metre buffer between putrescible landfills and buildings
and structures (ref: Table 8.2 in BPEM).

3. Buffers are measured from the sensitive land use to the edge of the nearest landfill cell. All cells, including
current, future and closed cells, need to be considered in calculating landfill buffers, because landfill gas
and leachate will continue to be generated for many years after waste disposal ceases. Even though cells
and operational areas within the landfill may be filled and capped, landfill infrastructure such as landfill
gas extraction wells or leachate wells may need to be replaced, or supplemented by additional wells, after
the landfill is closed.

4. Any developments or works within the recommended buffer for a landfill must consider both environmental
threats such as from the off-site migration of landfill gas and amenity impacts.

5. Appropriate buffers must be maintained between landfills and sensitive land uses to protect receptors
from any impact resulting from the failure of landfill design or management, or abnormal weather
conditions.

6. Such failures might give rise to potentially hazardous levels of subsurface landfill gas or groundwater
contamination. Landfills may also impact on the amenity of the neighbourhood through, odour emissions,
litter, dust, noise, vermin and disease vectors etc.

7. In 2003, EPA issued a Pollution Abatement Notice (N03402) for post closure management of the former
Truemans Road landfill site. While the landfill has been closed since that time, the BPEM states that
landfill gas potential risk remains post closure and for at least 30 years following closure of the site. (Ref
Section 5.1.5 Buffer Distances in BPEM) The Pollution Abatement Notice is still in place on this site and
EPA expects to inspect this site and review compliance with this notice in the 2012-2013 financial year
in line with the current published Annual Compliance Plan
(http://www.epa.vic.ciov.aulen/our-work/compliance-and-enforcement/annual-compliance-olan-2012-13).
EPA would be happy to meet with Council to discuss this notice and any other compliance related issues.
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The EPA suggested a risk assessment audit be undertaken by an environmental auditor under section 53V of
the Environment Protection Act 1970 and that Council should then rely on the environmental audit in making
a decision on the planning permit application.

The EPA advice was referred to the applicant who indicated that “the proposed buildings are setback in excess
of 500 metres from the former landfill site. The Independent Living Units (I LUs) are setback a minimum of 8
metres from the north-western boundary at a point closest to the landfill; that is 507.06 metres from the landfill.
Furthermore, a landscape area around the perimeter of the site means that the useable private open space
areas are setback at least 1 metre from the boundary, which ensures this sensitive component of the use is
outside the buffer at a distance of 500.06 metres.”

In short, it was indicated by the Applicant that a risk assessment was not required. However, the Applicant
commissioned Geoaquitards Environmental to examine the issue of Acid Sulphate Soils, and GHD to examine
issues associated with any potential exposure to Landfill Gas (LFG).

Acid Suphate Soils (ASS)

Geoaquitards Environmental conducted soil sampling from eight test locations. It indicated that:

“The site is vacant and proposed to be developed for the construction of units. Numbers of trees are located
at the site and site is grass covered and water logged in some areas.

Desktop study indicates that the site is located in a prospective land zone or near a prospective land zone that
has the potential to contain Acid Sulphate Soil.

The aim of this Acid Sulphate Soil assessment was to collect soil samples from eight (8) test locations and to
submit the soil samples to a NATA registered laboratory for analysis. Soil samples were analysed for Acid
Sulphate Soils and for the analysis of chromium reducible sulphur method.

The works carried out as follows generally can be considered in the following order:

Collection of soil samples in accordance with “Guide to the Investigation and Sampling of sites with
Potentially Contaminated Soil - Part 1: Non-Volatile and Semi-Volatile Compounds”, Australian Standard
AS4482.1-2005, Standards Australia, 2005;
EPA Publication 655.1, Acid Sulphate Soil and Rock July 2009;
Review of previous site history was not requested by the client and therefore was not undertaken as a part
of this project works;
Sampling and analysis of soil samples collected during the drilling program; Interpretation and reporting
of the works conducted at eight (8) test locations;
Analysis of soil samples on selected soil samples by MGT-LabMark Environmental Laboratories Pty Ltd
for Acid Sulphate Soil (Spos and chromium reducible sulphur methods);
QA/QC soil samples by principal laboratory MGT-LabMark Environmental Laboratories Pty Ltd and
secondary laboratory ALS Laboratory Group;
Analysis of selected sample chromium reducible sulphur method; and
Preparation of a report detailing the findings of the investigation works.”

Laboratory and field tests indicated there was one location (Location 2) at a 2 metre depth bore, which was
ASS positive.
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Whilst actual ASS were not identified in the sediments (ground level soils and soils immediately below ground
level) at the locations tested, the laboratory results indicated that the sediments are potential ASS. It was
considered that the sediments could be made suitable for re-use along at the site following appropriate treatment
and management from an ASS perspective.

However, if material is taken off-site then an Acid Sulfate Soil Management Plan (ASSMP) may be required
for either reusing or disposing of this material off-site with EPA consultation being required.

The Geoaquitards Environmental Report also noted that:

“If the Acid Sulphate Soil (ASS) is managed according to best practice methods as follows then an EMP may
not be required:

Minimising the potential for the ASS to oxidise by limiting the maximum storage period at the site for 24
hours;
Crushed limestone will be placed below the cut site neutralise any potential acidic runoff;
The ASS will be disposed of at a site licenced to take ASS, or a with an approved ASS EMP;
That no additional ASS will be received onto the site;
That no liming of ASS occur at the site; and
That the best practice methods described above is implemented.

Potential Exposure to Landfill Gas (LFG)

The scope of works undertaken by GHD comprised:

Desktop review of available information relating to the site (with particular reference to gas and groundwater
concentrations/risks, flow direction and wetland contamination in the vicinity of the site);
Installation of three LFG monitoring bores and the logging of soil conditions of these bores;
Installation of two soil vapour probes to supplement the LFG monitoring wells;
Management and organisation of the field works;
LFG monitoring using a Gas Analyser unit (GA2000 or equivalent);
LFG surface and services monitoring using a low concentration methane detector (an FID); and
Preparation of this Preliminary LFG Assessment report detailing the findings of the desktop assessment
and gas monitoring, including recommendations for any further works, if required.

The risk of LFG migration from the Rosebud West landfill impacting on the proposed development was
considered low to medium having regard to the following:

The permeable landfill cap at the Rosebud West landfill would allow significant volumes of LFG to
migrate through it, directly to the atmosphere;
The distance of the Rosebud West landfill from the site (approximately 500 metres);
The shallow water table limiting the thickness of available unsaturated zone for LFG to migrate through;
The large volume of vegetation and wetlands between the Rosebud West landfill and the site, naturally
oxidising potential LFG migrating along that pathway;
Lack of basements in the proposed building designs at the site; and
The proposed height of the development with regards to the surrounding area.
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Factors that may contribute to a medium LFG risk rating were considered to be:

The lack of monitoring data on LFG concentrations and flow rates at the Rosebud West landfill;
The presence of shallow groundwater, providing a potential migration pathway for dissolved methane;
Soil at the proposed development site with a high infiltration rate, providing a potential pathway for the
LFG;
Lack of any information on the Vern Wright Reserve’s previous landfilling activities; and
The lack of data on the volume of waste contained in the former RosebudWest landfill, making it difficult
to accurately estimate the potential LFG emission rate.

In order to refine the risk assessment and assess whether LFG migration does present a risk to the proposed
development, monitoring wells were installed to enable gas monitoring data to be obtained.

The gas monitoring system installation took place on 7 February, 2013 and was undertaken by an environmental
engineer from GHD using a Dingo rig. Five bores were drilled to the depth of groundwater, four along the
western boundary of the site (which is the closest area to the former Rosebud West landfill representing the
best location to assess potential LFG concentrations) and one approximately 50 metres from the western
boundary to act as a comparison to the boundary bores.

As stated in the GHD Report, “LFG monitoring results were assessed against the action levels for subsurface
geology at the landfill boundary (i.e. perimeter LFG monitoring bores installed outside the waste mass) as set
out in the Landfill BPEM. The action levels are 1.0% (10,000 ppm) for methane and 1.5% above background
for carbon dioxide.”

LFG results discussion and conclusions from the GHD Report are noted as follows:

“The LFG subsurface and surface monitoring results did not indicate the presence of methane, and the BPEM
action limits for methane and carbon dioxide were not exceeded. Carbon dioxide was detected in all five bores;
however, this is not unexpected as the gas is often naturally occurring in ground conditions similar to those
encountered at this site. The measured levels were low, and consistent with naturally occurring background
levels.

LFG monitoring during the three week period was undertaken on days of falling atmospheric pressure, when
it would be most likely that LFG, if present, would be measured. It is noted that due to the time constraints,
monitoring was only undertaken on three occasions (all during summer).

Notwithstanding the limitations of the assessment, the results of the monitoring indicate that the risk of landfill
gas migration from the Rosebud West landfill impacting upon the proposed development is low and do not
indicate the need for a more detailed assessment. In particular, it is noted:

The measured methane concentrations were generally below the level of detection, and did not exceed
the BPEM action levels;
The site is a significant distance from the landfill (approximately 500 metres) and it is unlikely that landfill
gas would migrate this distance;
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There are several factors limiting potential gas migration:

The landfill cap at the Rosebud West landfill can be expected to be permeable, and will allow
gas to migrate vertically (out of the subsurface) rather than to be driven under pressure laterally;
The ground conditions in the local area comprise sandy soils and can be expected to allow LFG
to migrate to the atmosphere before reaching the site; and
There is a wetland adjacent to the site; this gives rise to a shallow water table in the area which
in turn gives rise to a very limited unsaturated zone through which LFG could migrate.

Summary

The outcomes from the completion of further testing of the site have been referred back to the EPA. There are
no issues associated with landfill gas affecting the site.

In the technical ASS assessment reference is made to possible circumstances where excavation may encounter
such soils and where re-use or disposal of such soils may be contemplated.

In response to this, it is proposed to add the following additional provision to Planning Permit Condition No.
6:

“Where Acid Sulphate Soil is excavated on the site such material shall not be re-used or be removed from the
site without an Acid Sulphate Soil Management Plan for either reusing or disposing of this material off-site
being prepared to the satisfaction of the responsible authority after consultation with the EPA.”

Finally, it is also noted that one of the objections included a review of ecological information for the site by
Practical Ecology. This is described as a ‘peer review’ but was not requested by Council or conducted in any
‘collegiate’ sense.

It is included as part of the objection that has been submitted which form part of the attachments.

It is noted that the document makes recommendations about seeking enforcement orders for alleged clearing
of parts of the land, and to require a further bushfire attack level assessment be undertaken. In making such
recommendations it is clear that the report goes beyond a peer review and is advocating an outcome to support
the objection. In respect to any required enforcement action this is not a matter that forms part of the consideration
of the application.

The Applicant does not need to respond to this material having adequately covered requirements of the relevant
authorities through a report produced by a professionally qualified recognised expert.

From Council's perspective, it is considered that the key requirements are for there to be appropriate support
from Councils internal referrals and also from the relevant agencies such as DSE (now DEPI).

Detailed conditions reflect those requirements.

In respect to fire risk it is noted that the land is not subject to a BMO. However, the Section 173 Agreement
(Condition 17(h)) will contain the following provision:

“All fire risk reduction works must be undertaken by the owner of the land within the property to the satisfaction
of Council and not within the Council Reserve.”
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The Concluding EPA Response

The EPA has no objection to a planning permit being issued subject to the inclusion of appropriate conditions.

The final EPA response is as follows:

“This permit application does not require referral to EPA pursuant to Section 55 of the Planning and
Environment Act 1987.

EPA have been sent updated plans and reports relating to the application and believe them to be the same plans
that are currently being assessed by the council. These being two pdf documents named, 13 06.25 Sketch plan
and 9080-planning-12,04.12-1.

The updated information has been reviewed and the Authority wishes to make council aware that:

1. The subject buildings are now situated more than 500 metres from the former Truemans Road landfill
and the Vern Wright Reserve (which had also been used as a landfill ).

2. The proposed development now lies outside the 500m buffer outlined in EPA’s Landfill Best Practice
Environmental Management Guidelines BPEM, EPA Publication 788.1)

The original proposal reviewed by EPA has been modified and the situation where the building of the development
fell within 500 metres of a former landfill no longer exists.

As such, the Authority does not have any further comments on the proposal other than Council should assess
all available reports from both its own records and those submitted by the applicant when making its decision
on the application.”

As previously noted, the application was withdrawn from the 21 October, 2013 Development Assessments
Committee Meeting due to the commission by Council of a report on the Tootgarook Wetlands and the
determination of the possibility of Ramsar classification of the wetlands. Thus far, Council has not received
the report and all deadlines for submission of the report have not been met, with no indication of a timeframe
for the submission of the report being provided.

Due to Council’s responsibility to determine applications in a timely manner, and the Applicant having waited
over a year for the application to be heard at a Development Assessment Committee, the application is now
proceeding without the report being received.

OFFICER DIRECT OR INDIRECT INTEREST

No person involved in the preparation of this report has a direct or indirect interest requiring disclosure.
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CONCLUSION

This report and assessment is the culmination of considerable research, investigation, discussion and assessment
by a range of Council officers across many disciplines relevant to the assessment of this application.

The report, as detailed previously, has assessed:

Stormwater, drainage and engineering requirements;
The proposed fill and flooding issues;
Flora and fauna of the site and surrounding area;
Traffic issues including during construction and post construction;
The impact of the proposal on the wetland habitat;
The proposed removal of native vegetation;
The merits of the proposed 36 units; and
Provided an assessment of the proposal against the SPPF, MSS and LPPF and against the zoning and
overlays which affect the subject site.

On balance, it is considered that as a result of the reports provided by the applicant, internal and external referrals
and expert advice, that the use and development of 36 independent living units, native vegetation removal,
construction of a retaining wall around the site, earthworks comprising filling of the land and associated works,
is recommended for approval, subject to the attached conditions.

Should Council be of a mind to refuse the application, it would be timely and appropriate for Council to consider
a Planning Scheme Amendment to rezone the land.

RECOMMENDATION

That Council, being the Responsible Authority under the Mornington Peninsula Planning Scheme and the
Planning and Environment Act 1987, having considered all matters in respect of Planning Application
P12/0527 for the use and development of the land as a retirement village comprising thirty-six (36) independent
living units, removal of native vegetation, construction of a retaining wall around the site, earthworks
comprising the filling of the land and associated works at 9 St Elmos Close, Rosebud West be supported and
that a Notice of Decision to Grant a Planning Permit be issued subject to the following conditions:

Prior to the commencement of any works, Amended Plans generally in accordance with Drawing Nos.
1/4 to 4/4, Reference No. H-9080 drawn by Hoban-Hynes Pty Ltd and Sheets 1 of 3 to 3 of 3, Drawing
No. 11023cP4-01, 11023cP4-02, 11023cP4-03 & 11023cP4-04 drawn by NNH Engineers dated 31

1.

July, 2012 that were submitted with the application must be submitted to and approved by the
Responsible Authority. When approved, the Plans will be endorsed and will then form part of the
planning permit (three copies must be provided). The Plans must show:

A. Deletion of the proposed boardwalk through the Council Reserve.

B. Deletion of the Net Gain Offset Planting shown on the Council Reserve.
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C. An exposed aggregate concrete pedestrian and golf-buggie footpath no more than 2.8 metres in
width abutting No. 7 Elmos Close to provide access from the subject site to the Village Glen by
way of an easement in favour of Community Villages Australia.

D. The site filled to the levels corresponding to Condition 27.

E. The box culverts crossing structure constructed as an open steel or similar grate design permitting
themovement of air, light andwater through the crossing structure to the stream bed and associated
habitat of the Swamp Skink.

F. The watercourse under the grate structure be subject to appropriate plantings of plant species
that naturally occur locally in areas subject to seasonal inundation and include the placement of
medium/large diameter rock spalls that permit the movement of stormwater under and along the
watercourse and through the grate structure.

G. The entrance and outlet of the channel under the grate be subject to large rock spalls and suitable
semi aquatic plant species to provide shelter and refuge for the Swamp Skinks entering and
emerging from under the grated crossing structure and reduce the potential for predation by
introduced predators including fox, cat and dog and which will also enable passage of stormwater
flows.

H. Access of people and introduced predators to the approach and exit of the grated crossing is
controlled by provision of suitable farm style mesh fencing located parallel to the direction of
flow along the stream bed.

The layout of the land, the size and type of the proposed works, including the materials of construction,
on the endorsed plans must not be altered or modified without the written consent of the Responsible
Authority.

2.

The materials and colours of the exterior finish of the building must be in accordance with the endorsed
plans unless with the further permission of the Responsible Authority.

3.

All disturbed surfaces on the land resulting from the works must be continuously stabilised during the
works period to the satisfaction of the Responsible Authority.

4.

Prior to the commencement of any works hereby approved, the permit holder must provide a
contribution of $40,000 to the Responsible Authority towards funding an elevated viewing platform
to be located within the Tootgarook Swamp Reserve at the discretion of the Responsible Authority
and in consultation with the Community.

5.

Land fill must only be filled with clean fill material consisting of soil (being clay, silt and sand), gravel
and rocks, all being naturally occurring materials. Materials defined in the Environment Protection
Authority (EPA) Information Bulletin ‘Classification of Wastes’ Publication No 448 September 1995
must not be used for the purpose of landfilling, including:

6.

Solid inert wastes.A.

Putrescible waste.B.
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Low level contaminated soil; orC.

Prescribed waste.D.

Where Acid Sulphate Soil is excavated on the site such material shall not be re-used or be removed
from the site without an Acid Sulphate Soil Management Plan for either reusing or disposing of this
material off-site being prepared to the satisfaction of the responsible authority after consultation with
the EPA.

Street lighting must be provided in accordance with a plan approved by Council prior to installation.
The design is to be based on category ‘P’ code lighting and utilising energy efficient lamps and
minimise light spillage and glaze into the surrounding Council owned reserve. The design and siting
of such street lighting must be in Consultation with Ecology Partners Pty Ltd to reduce negative
impacts on existing fauna that inhabit the reserve.

7.

Engineering Conditions

Before any works associated with the development starts, detailed Construction Plans to the satisfaction
of the Responsible Authority must be submitted to and approved by the Responsible Authority. The
Plans must be drawn to scale with dimensions and three copies must be provided. The Plans must
show:

8.

All areas of the development being drained by means of an underground drainage system that
discharges to the surrounding reserve in a manner that prevents any concentrated discharge or
negative impacts on the reserve, and underground overflow drains from stormwater soakage
systems that prevent any concentrated discharge or negative impacts on the surrounding reserve.

A.

All stormwater soakage systems being based on a soil percolation and engineering report
prepared by an appropriately qualified geotechnical consultant.

B.

A subsoil drainage system that minimises the impacts of groundwater on retaining walls, roads
and buildings.

C.

Drainage and other culverts below the access road.D.

A surface surcharge route for drainage within the development to avoid inundation of any
dwellings or garages.

E.

A drainage system on the site being designed to ensure stormwater runoff exiting the site meets
the current best practice performance objectives for stormwater quality, as contained in the
Urban Stormwater Best Practice EnvironmentalManagement Guidelines (Victorian Stormwater
Committee, 1999).

F.

The location and details of all retaining walls, including subsoil drainage, and groundwater and
stormwater dispersal details through the retaining walls.

G.

Details of required preparation of the existing ground surface and placement and compaction
of fill in accordance with a geotechnical investigation report prepared by a suitably qualified
and experienced geotechnical consultant.

H.

Details, including levels, of all roads within the site and the road connection to St Elmos Close.I.
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Details of a fully constructed tee head turning area south of the existing St Elmos Close road
construction sufficient to enable a Medium Rigid waste collection vehicle to undertake a three
point turn.

J.

Details of vehicle accesses from the property to the adjoining Council Reserve to accommodate
Council maintenance vehicles.

K.

The construction of a sealed access track along the eastern side of the ‘handle’ section of the
site, with bollards at no greater than 1 metre centres, to provide segregated access for golf
buggies and pedestrians traversing between the site and the current road pavement in St Elmos
Close.

L.

Before any works associated with the development starts, drainage computations are required for the
drainage system, including consideration of any drainage catchment external to the development that
may drain to the drainage system.

9.

Before the initial occupation of the development, the areas set aside for the parking of vehicles, access
lanes and driveways as shown on the Endorsed Plans must be:

10.

Constructed.A.

Properly formed to such levels that they can be used in accordance with the plans.B

Surfaced with reinforced concrete, asphalt or paving.C.

Drained and maintainedD.

To the satisfaction of the Responsible Authority.

Not less than 14 days prior to the commencement of haulage works into the site, a project specific
Traffic Management Plan (TMP) must be submitted to the Responsible Authority for approval. The
TMP must then be implemented to the satisfaction of the Responsible Authority prior to and during
construction of the works. The TMP must provide for but not be limited to:

11.

Hours of transport of fill material Monday to Friday 7:30 a.m. to 5:00 p.m.A.

No Saturday, Sunday or Public Holiday transport of fill material.B.

Hours of operation of the subject site Monday to Friday 7:00 a.m. to 5:00 p.m. and Saturday
8:00 a.m. to 5:00 p.m.

C.

Notification by the permit holder in writing to all owners and occupiers of properties abutting
Council operated roads or affected by the transport route by way of the following:

D.

Submit to the satisfaction of the Responsible Authority a copy of the proposed form of
Notice, which must include but not be limited to the dates and hours from which the
haulage of fill will take place and the details of the name and phone number of the
representative of the developer, to whom enquiries and complaints from the public will
be directed;

i.

Once the form of notice has been approved by the Responsible Authority, the notification
must be undertaken at least 14 days prior to the commencement of works; and

ii.
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Upon the completion of the notification, the permit holder must submit to the Responsible
Authority a signed statutory declaration stating that the notification requirements of this
Condition have been satisfactorily completed.

iii.

Prior to the commencement of any works the following information must be prepared by a suitably
qualified engineer and be submitted to the satisfaction of the Responsible Authority:

12.

A pavement assessment of any Council controlled road pavement where haulage traffic is
proposed from the source site of the fill material to No. 9 St Elmos Close. This must include:

A.

A visual assessment including digital photographs/video recording over the road length
to identify the extent and severity of wheel rutting, surface cracking, other surface defects
and any edge defects, condition of kerbs, roundabouts and traffic calming devices.

i.

Deflection testing over any Council controlled road pavement where haulage traffic is
proposed from the source site of the fill material to No. 9 St Elmos Close.

ii.

Establishing pavement thicknesses, material components and subgrade in situ strengths
along the total length of the Council controlled road pavement in accordance with
VicRoads Technical Bulletin No. 40 and AS 1726 Geotechnical Site Investigations.

iii.

Prepare a report including the modelling of effects on any Council controlled road pavement
where haulage traffic is proposed from the source site of the fill material to No. 9 St Elmos
Close and recommendations for preventative treatments to pavements prior to haulage traffic
and any rehabilitation of the pavements after the completion of works in order to maintain an
equivalent pavement condition.

B.

If, during the cartage of excavated material into the site, any areas of Council controlled road pavement
over which haulage has occurred that requires rehabilitation, whether pothole patching or pavement
reconstruction, the Applicant must undertake such works immediately to the satisfaction of the
Responsible Authority in order to maintain an equivalent pavement condition to that which existed
prior to works commencing.

13.

On completion of all haulage of excavated material and deliveries to the site or at such time where
the haulage of material is to be discontinued for an extended length of time, a further pavement
assessment of the haulage route over Council road pavements must be carried out generally in

14.

accordance with the first assessment and a report prepared outlining the recommendations for pavement
rehabilitation to maintain an equivalent or superior pavement expected life and condition. This report
is to be submitted to the Responsible Authority within one month of the haulage ceasing for assessment
and approval of pavement rehabilitation.

Once the report referred to in Condition 14 is approved by the Responsible Authority the Applicant
must undertake any pavement rehabilitation works of Council road pavements as identified by the
report to the satisfaction of the Responsible Authority within three months of the date of the report
being approved.

15.
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Prior to the commencement of heavy haulage traffic into the site a bond to the value of $200,000 must
be lodged with the Responsible Authority to ensure compliance with Conditions 12, 13 and 14 of this
permit. If it is necessary for Council to carry out rehabilitation works, part or the entire bond will be

16.

expended. Within 90 days of the completion of haulage works, or if any pavement rehabilitation
works are required, within 90 days of the completion of these works to the satisfaction of the
Responsible Authority, the bond or the unexpended part of the bond will be returned.

Fourteen days prior to the commencement of any works for this development, a project specific
Environmental Management Plan (EMP), as described in the Mornington Peninsula Shire’s website
(under Specifications, Drawings andManuals), must be submitted to and approved by the Responsible

17.

Authority. The EMP must also include details in relation to catch fences for wind borne rubbish and
to prevent persons and contractors exiting the site other than using the nominated road network. When
approved, the Plans will be endorsed and will then form part of the permit. The approved EMP must
be implemented to the satisfaction of the Responsible Authority prior to and during construction of
the works.

Prior to the commencement of works, a Flora and Fauna Salvage and Translocation Plan (FFSTP)
must be submitted to and approved by the Responsible Authority. The FFSTP must identify methods
to salvage and relocate on-site native grasses and any fauna found onsite or in the immediate vicinity
of the site prior to the importation of fill.

18.

Section 173 Agreement

Prior to the commencement of any works the owner of the land must enter into an agreement with the
Responsible Authority, pursuant to Section 173 of the Planning and Environment Act 1987 (the Act).
This Agreement must be registered by the Responsible Authority pursuant to Section 181 of the Act
on the title of the subject land prior to the commencement of any works. This agreement must provide
for:

19.

St Elmos Close road construction being extended in accordance with Approved Plans generally
in accordance with Plans by NNH Engineers, dated 31 July, 2012, Drawing No. 11023cP4 –
01 and 11023cP4 – 04 into the new road reserve. The extended road construction must include

A.

a turning area forMediumRigid service vehicles. This road constructionmay need to encroach
onto Council owned land to the west of the extended road reserve. This section of land must
be transferred, at no cost to Council for future care and maintenance. The works must be
completed prior to the initial occupation of the development.

The sealed access track along the eastern side of the ‘handle’ section of the site, with bollards
at no greater than 1 metre centres, to provide segregated access for golf buggies and pedestrians
traversing between the site and the current road pavement in St Elmos Close to be constructed
prior to the initial occupation of the development.

B.

The liability associated with the waste, recyclables and green waste collection for the
development being vested with the Owners Corporation to undertake the management of private
collections for the development in accordance with an endorsed Refuse Collection Plan.

C.

OR

Access being provided to the Mornington Peninsula Shire’s service provider in accordance
with an endorsed Refuse Collection Plan and the Mornington Peninsula Shire and its service
providers not being liable for damage caused by the service.
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Access being provided through the property to theMornington Peninsula Shire’s service provider
for the purpose of access to the Council Reserve for maintenance vehicles south of No.7 St
Elmos Close, south of No. 10 St Elmos Close, and at the southern end of No. 9 St Elmos Close,
and for its service providers not being liable for damage caused by these vehicles.

D.

The construction of entrance gates for maintenance vehicle access to the Council Reserve in
accordance with approved plans.

E.

The construction of a raised pedestrian crossing, to accommodate public access over the new
section of road pavement, and to connect the eastern and western sections of Council reserve.
The works must be completed prior to the initial occupation of the development.

F.

All maintenance of all retaining walls near the perimeter of the property being the responsibility
of the private owner of the land.

G.

All fire risk reduction works must be undertaken by the owner of the land within the property
to the satisfaction of Council and not within the Council Reserve.

H.

Any resident owning a cat to be required to have an outdoor cat enclosure for use at all time
while outside.

I.

That the grated crossing and associated ephemeral watercourse be required to be maintained
thereafter by the permit holder such that the movement of the Swamp Skink and stormwater
will not be impeded.

J.

The development will be serviced by the Community bus provided by Community Villages
Australia.

K.

The Agreement is to remain extant for the life of the development at this property.

Department of Environment and Primary Industry (DEPI) Conditions

Before the use and development commences Amended Plans to the satisfaction of the Responsible
Authority must be submitted to, and approved by, the Responsible Authority. When approved the
Plans will be endorsed and form a part of the permit. The plans must be generally in accordance with
the Landscape Plans (ACLA Consultants Recommended Street Trees Drawing 201109 – L4 Rev TP2
30/3/12) submitted with the application but modified to show:

20.

Continental Honey Locust (Gleditsia triacanthos var. inermis) removed from the recommended
street tree planting list.

A.

Before the vegetation removal starts an Offset Management Plan to compensate for the proposed
removal of 0.01 habitat hectares of Very High Conservation Significance Swamp Scrub and 0.06
habitat hectares of High Conservation Significance Swamp Scrub must be prepared and submitted to

21.

and approved by the Responsible Authority and DEPI. When approved the Plan will be endorsed and
will then form part of the permit. Maps or Plans forming part of the Offset Plan must be drawn to
scale with dimensions. The Plan must include details of the offsets to compensate for the vegetation
removal, including:
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Offsets to compensate for the vegetation removal, including:A.

Details of any revegetation including number of trees, shrubs and other plants, species
mix, and density included in a Schedule ofWorks details in a 10 year Management Plan;

i.

Methods of interim protection for newly established vegetation;ii.

Methods of permanent protection for established offset/s;iii.

Persons responsible for implementing and monitoring the Offset Plan; andiv.

Time frame for implementing the offset plan.v.

The Offset Management Plan referred to in Condition 21 must be initiated prior to removal and
completed according to the schedule of works in the Offset Management Plan, to the satisfaction of
the Responsible Authority.

22.

Prior to the commencement of works, all persons undertaking the removal/works must be properly
briefed on all environmental requirements of the planning permit. A copy of the permit must be made
available to all people working on the project.

23.

Before the development commences, an Environmental Management Plan must be submitted to and
approved by the Responsible Authority and DEPI. When approved the plan will be endorsed and will
then form part of the permit. The Environmental Management Plan must provide details of:

24.

Measures to control sediment and sediment laden water run-off including design detail of any
structures.

A.

Where equipment, machinery and earth is to be stored/stockpiled during construction. Stockpiles
must be located away from drainage lines and native vegetation.

B.

Location of any temporary structures for construction purposes.C.

Procedures for pollution management.D.

Procedures for protection of native vegetation during construction.E.

Detailed design of measures to preserve habitat connectivity with Chinaman’s Creek and areas
to the west of the study area.

F.

Salvage and translocation measures to be implemented if the endangered Swamp Skink is
detected on site during construction.

G.

All earthworks must adhere to construction techniques for Sediment Pollution Control (EPA
1991) and any exposed areas of soil must be stabilised to prevent soil erosion, to the satisfaction
of the Responsible Authority.

H.
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No environmental weeds as referred to in Mornington Peninsula Pest Plant booklet may be planted
or allowed to invade the site.

25.

Melbourne Water Conditions

Pollution and sediment laden runoff shall not be discharged directly or indirectly into Melbourne
Water's drains or waterways.

26.

The site must be filled to 3.6 metres to Australian Height Datum (AHD), except for the areas set aside
for roads and to facilitate contouring to direct stormwater to the centre of the site. Roads can be filled
to a level of between 3.15 and 3.4 metres to AHD.

27.

The proposed retaining wall must be constructed to a height that is a minimum of 3.6 metres to AHD.28.

Within three months of the completion of earthworks, a Certified Survey Plan by a licensed land
surveyor demonstrating that Condition 27 has been satisfied must be submitted to Melbourne Water.

29.

Building materials, rubble or soil from this development must not be stockpiled outside the subject
property without specific permission from Melbourne Water.

30.

Site controls must be installed andmaintained during the entire construction phase and up to six months
after the works are complete to ensure that no sediment or litter enters the waterway or swamp system.

31.

Prior to the commencement of works, a Site Environment Management Plan (SEMP), generally in
accordance with the Site Environment Management Plan prepared by Nilsson, Noel & Holmes dated
27 July, 2011, must be submitted to and approved by Melbourne Water. When approved the Plan will
be endorsed and will then form part of the permit. The SEMP must include a site map detailing the
location and design of all the measures including the following:

32.

Environmental Protection.A.

Silt fencing or other sediment control measures.B.

Spoil stockpiling.C.

Machinery/Plant locations.D.

Temporary fencing of remnant vegetation within close proximity of the construction zone.E.

A note that all contractors and sub-contractors in the earthworks phase working on the site to
undergo, as part of the site induction, an information session regarding the endangered species
likely to be found on the site such as e.g. Swamp Skink, White Footed Dunnart, Lewin’s Rail,
Baillon’s Crake, Eastern Great Egret and White-bellied Sea-Eagle.

F.

How worker awareness of the six above mentioned species will be increased, daily techniques
to determine if any of these species are on site, and techniques to avoid any negative impacts
on these species during construction activities.

G.

Integration of the salvage strategy into the SEMP and how it will be implemented during the
construction phase.

H.

A note that ensures soil testing and management practices are in accordance with the relevant
EPA Guidelines in relations to Acid Sulphate Soils within the areas of intended disturbance.

I.
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A suitably qualified zoologist must be located on site during the removal of topsoil and/or importation
of fill to ensure Swamp Skink and other species are identified, salvaged and relocated.

33.

Prior to the commencement of works separate application, direct to Melbourne Water, must be made
for any new or modified storm water connection to Melbourne Water's drains or watercourses. Prior
to accepting an application, evidence must be provided demonstrating that Council considers that it
is not feasible to connect to the local drainage system. Contact Asset Services on telephone 9235
1414 for Melbourne Water’s connection requirements, including payment of appropriate fees.

34.

Prior completion of works, documentation supporting the approved ongoing maintenance of the
treatment measures by the relevant authority Mornington Peninsula Shire Council must be submitted.

35.

Prior completion of works, as constructed plans detailing anyWater Sensitive Urban Design (WSUD)
treatment measures must be submitted.

36.

The application must be referred to DEPI for comment based on the proximity and potential impacts
to several threatened flora and fauna species and the suitability of the proposed culverts for Swamp
Skink movement.

37.

A separate referral application for the proposed elevated boardwalk and bird hide is required, with
submission of all applicable information including but not limited to location and construction
material/techniques.

38.

Prior to the commencement of works, a site Drainage Planmust be prepared and submitted toMelbourne
Water for approval. The Plan must show drainage details, including point of discharge and inclusion
of any temporary or permanent on-site stormwater quality works.

39.

Outdoor lighting must be designed, baffled and located to the satisfaction of the Responsible Authority
to prevent any adverse effect on adjoining land.

40.

The extent of clearing of trees and understorey as shown on the Endorsed Plans must not be altered
or modified without the further consent of the Responsible Authority.

41.

Prior to the initial occupation of the development or other time approved by the Responsible Authority,
landscaping works as shown on the Endorsed Plans and in accordance with Condition 20 must be
completed and then maintained to the satisfaction of the Responsible Authority. Any dead or diseased
trees or shrubs must be replaced as soon as possible.

42.

Before construction of any hardstanding surfaces starts within the land the developer must request the
relevant telecommunication provider to undertake the laying of suitable cables and conduits to ensure
the provision of telephone services to each unit intended to use as a separate occupancy.

43.

Permit Expiry

This permit will expire if the use and development is not completed within four (4) years of the date
of this permit. The Responsible Authority may extend the above period if a request is made in writing
before the permit expires or within the following three months.

44.
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Part B

That the Committee resolves that Attachment 6 to this report be retained as a confidential item pursuant to
Section 77(2)(a) and (b) of the Local Government Act 1989 and be placed in a separate minute book for
confidential items.

Deputation

Mr. Lester Trickey, Bosco Jonson Pty Ltd, Applicant.

PROCEDURALMOTION

Extension to Speaking Time

Moved: Cr. Shaw
Seconded: Cr. Martin

That a twominute extension to the speaking time be granted toMr. Lester Trickey, Applicant, in relation
to the above matter.

Carried

COMMITTEE DECISION

Moved: Cr. Celi
Seconded: Cr. Gibb

That Council, being the Responsible Authority under theMornington Peninsula Planning Scheme and
thePlanning and Environment Act 1987, having considered all matters in respect of PlanningApplication
P12/0527 for the use and development of the land as a retirement village comprising thirty-six (36)
independent living units, removal of native vegetation, construction of a retaining wall around the site,
earthworks comprising the filling of the land and associated works at 9 St Elmos Close, RosebudWest
is not supported and that a Refusal to Grant a Planning Permit be issued subject to the following
grounds of refusal:

The subject site forms part of the Tootgarook Wetland habitat and the proposed use and
development will result in the loss of this habitat and significantly and detrimentally impact upon
the surrounding wetland habitat.

1.

The proposed use and development is contrary to the provisions of the Planning Scheme contained
in the State Planning Policy Framework (in particular Clause 12), the Local Planning Policy
Framework, the Environmental Significance Overlay (ESO) and Schedules and Land Subject to
Inundation Overlay (LSIO) and Schedules and the relevant particular provisions identified in the
Council report.

2.

The proposed use and development is an overdevelopment of the site and does not adequately
address the wetland habitat values of the subject site and surrounding land.

3.
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The proposal fails to demonstrate that it wouldmaintain or improve wetland health and floodplain
health as required by the objective of the LSIO.

4.

The modified environmental condition of the land as it exists does not justify its proposed
development and use as a retirement village, or preclude future rehabilitation.

5.

The proposed development does not provide an adequate buffer to the wetland habitat on adjoining
land.

6.

The proposed development poses unacceptable risk to future occupants of the land as a result of
the presence of Acid Sulphate Soils and Land Fill Gas.

7.

Part B

That Council, being the Planning Authority under the Mornington Peninsula Planning Scheme and
the Planning and Environment Act 1987, having decided that the land known as 9 St Elmos Close,
Rosebud West forms part of the Tootgarook Wetland habitat and desiring to fulfil the requirements
of the Planning Scheme in protecting wetland habitat requests, after consultation with the land owner,
a briefing note to explore the options for re-zoning the subject land from its current zoning as Residential
1 to a nonurban zonewhich supports the objectives of ESO19 and the protection of the wetland habitat.

VOTE BY DIVISION (requested by Cr. Colomb)

For: Cr. Graham Pittock, Cr. Anne Shaw, Cr. Bev Colomb, Cr. David Garnock, Cr. Frank Martin, Cr. Tim
Rodgers, Cr. Hugh Fraser, Cr. David Gibb and Cr. Antonella Celi

Against: Cr. Andrew Dixon

Carried

AMENDMENT

Moved: Cr. Celi
Seconded: Cr. Gibb

Part C

That the Committee resolves that Attachment 6 to this report be retained as a confidential item pursuant
to Section 77(2)(a) and (b) on the Local Government Act 1989 and be placed in a separate minute book
for confidential items.

The Amendment was Put and Carried
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For clarity the Committee Decision is repeated below:

That Council, being the Responsible Authority under theMornington Peninsula Planning Scheme and
thePlanning and Environment Act 1987, having considered all matters in respect of PlanningApplication
P12/0527 for the use and development of the land as a retirement village comprising thirty-six (36)
independent living units, removal of native vegetation, construction of a retaining wall around the site,
earthworks comprising the filling of the land and associated works at 9 St Elmos Close, RosebudWest
is not supported and that a Refusal to Grant a Planning Permit be issued subject to the following
grounds of refusal:

The subject site forms part of the Tootgarook Wetland habitat and the proposed use and
development will result in the loss of this habitat and significantly and detrimentally impact upon
the surrounding wetland habitat.

1.

The proposed use and development is contrary to the provisions of the Planning Scheme contained
in the State Planning Policy Framework (in particular Clause 12), the Local Planning Policy
Framework, the Environmental Significance Overlay (ESO) and Schedules and Land Subject to
Inundation Overlay (LSIO) and Schedules and the relevant particular provisions identified in the
Council report.

2.

The proposed use and development is an overdevelopment of the site and does not adequately
address the wetland habitat values of the subject site and surrounding land.

3.

The proposal fails to demonstrate that it wouldmaintain or improve wetland health and floodplain
health as required by the objective of the LSIO.

4.

The modified environmental condition of the land as it exists does not justify its proposed
development and use as a retirement village, or preclude future rehabilitation.

5.

The proposed development does not provide an adequate buffer to the wetland habitat on adjoining
land.

6.

The proposed development poses unacceptable risk to future occupants of the land as a result of
the presence of Acid Sulphate Soils and Land Fill Gas.

7.

Part B

That Council, being the Planning Authority under the Mornington Peninsula Planning Scheme and
the Planning and Environment Act 1987, having decided that the land known as 9 St Elmos Close,
Rosebud West forms part of the Tootgarook Wetland habitat and desiring to fulfil the requirements
of the Planning Scheme in protecting wetland habitat requests, after consultation with the land owner,
a briefing note to explore the options for re-zoning the subject land from its current zoning as Residential
1 to a nonurban zonewhich supports the objectives of ESO19 and the protection of the wetland habitat.

Part C

That the Committee resolves that Attachment 6 to this report be retained as a confidential item pursuant
to Section 77(2)(a) and (b) on the Local Government Act 1989 and be placed in a separate minute book
for confidential items.
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VIEW ATTACHMENT 1

VIEW ATTACHMENT 2

VIEW ATTACHMENT 3

VIEW ATTACHMENT 4

VIEW ATTACHMENT 5

ATTACHMENT 6 – CONFIDENTIAL

This attachment contains personal submitter details and is therefore not available for public viewing here.
Copies of the submissions may be viewed at the Mornington Office upon request by contacting the report writer
(see Section 57(5) of the Planning and Environment Act 1989).
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www.mornpen.vic.gov.au/files/91849049-4429-475c-8ade-a28f011862ed/131612da_att_21_2.pdf
www.mornpen.vic.gov.au/files/7f6d6773-94da-4fed-860a-a28f01188597/131612da_att_21_3.pdf
www.mornpen.vic.gov.au/files/c1ae203c-361b-4b46-86ed-a28f0118a9a9/131612da_att_21_4.pdf
www.mornpen.vic.gov.au/files/e94ed09d-8fc9-4605-9056-a28f0118c83d/131612da_att_21_5.pdf


3 URGENT BUSINESS

Nil.
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4 CONFIDENTIAL ITEMS

Nil.
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5 MEETING CLOSE

As there was no further business, the meeting closed at 8:00 p.m.

CONFIRMED THIS 28TH DAY OF JANUARY 2014

…………………………………………………….
CHAIRMAN

AUTHORITY TO STAMP INITIALS ON MINUTES

I, Cr. Graham Pittock, Chairman – Development Assessment Committee hereby authorise the use of a stamp
of my initials to initial each page of these Minutes of the Development Assessments Committee Meeting
held on Monday, 16 December, 2013, confirmed on 28 January 2013.

………………………………………………………………….

(Cr. Graham Pittock, Chairman – Development Assessments Committee)

Dated this 28th day of January 2014
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