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FACT FILE 
Restrictive Covenants 
 

OVERVIEW 

 
When considering any planning permit application Council is required to determine whether the 
application might contravene a restrictive covenant which affects the land. If it does Council is not 
permitted to consider the planning permit application. 

 

WHAT SHOULD PERMIT APPLICANTS DO? 

 
An applicant might decide not to proceed with the application, or alternatively consider whether to 
attempt to remove or vary the covenant. 
There are three methods by which covenants may be removed or varied. These are: 
 

 An application to the Supreme Court of Victoria 

 A request to amend the planning scheme. 

 An application for a planning permit. 
 
Most of this Fact File relates to applications for a planning permit to remove or vary covenants as this is 
the most common process. However the landowner should obtain legal advice in order to consider 
whether any of the other methods are appropriate in the circumstances. 
 
The issue of covenants and their removal frequently raises complicated questions of property law and 
planning law. While Council officers can be of some assistance in respect to procedure, potential 
applicants will need to obtain independent advice about the best approach for them to adopt and their 
prospects of successfully removing or varying a restrictive covenant. 
 
 

PLANNING PERMIT APPLICATIONS 
 
If an application is made for a planning permit to remove or vary a restrictive covenant then the 
Council will, by necessity, require the applicant to provide certain information and follow a specific 
procedure in respect to the application. 
 
After the matter is appropriately advertised, and the rights of all relevant persons are considered and the 
proper tests under the Planning and Environment Act 1987 are applied, Council will make a decision in 
respect to the application. 
 
As with most other planning permit applications, there is a right of application for review to the 
Victorian Civil & Administrative Tribunal, both for: 
 

 The permit applicant (Council refuses to grant the permit, or if the permit applicant does not 
agree to the conditions of the permit), or 

 Objectors who don’t agree to the permit being granted. 
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INFORMATION REQUIRED FROM APPLICANTS 
 
The applicant must provide various pieces of information so that this is available when the Council 
makes decisions about the advertising requirements for the application, as well as the merits of the 
application. 
 
Council will require applicants to provide a letter from a suitably qualified property lawyer, land surveyor 
or like professional who confirms the existence of the covenant and indicates which other land and 
landowners have the benefit of the covenant together with copies of relevant title documents. 
 
The reason for this requirement is that the task of assessing the beneficiary of a restrictive covenant is 
both administratively , and as a matter of legal interpretation, frequently quite onerous and the cost of 
and responsibility for gathering information and making initial assessments for such matters lies with the 
applicant. 
 
Often restrictive covenants are created in the transfers of lots on a plan of subdivision (that is, the 
division of original title into smaller lots). In these cases the Council will require, in addition to a solicitor’s 
letter, as a minimum: 
 
1. A copy of a full search of the parent title of the land from which the subject lot was transferred that 

includes the list of transfer dates of each and every lot in the subdivision and the corresponding plan 
that shows which lots relate to the specific transfer number. 
 

2. The list of transfer dates highlighted to indicate all that were transferred after the transfer date of the 
subject property. These properties have the “legal benefit” to the covenant. 

 
3. A copy of the original plan of subdivision marked to indicate all those original properties that legally 

benefit from the covenant (as determined from point 2 above). Council will then establish which of the 
original lots have been subdivided (if at all). 

 
4. A clear and accurate description of how the covenant is to be varied, including reference to the 

relevant volume and folio and the instrument of transfer numbers. This is not necessary if the 
covenant is to be removed. 

 
All titles searches must be less than 30 days old. 
 
There are other ways covenants can be created and these need to be considered on a case by case 
basis. 
 
Once Council has received all of the necessary information it will consider the matter and form its own 
views, as required under the legislation. 
 

WHAT ADVERTISING IS REQUIRED? 
 
It is essential to identify all persons who benefit from the covenant because the application must, at a 
minimum, be advertised to every beneficiary of the covenant, together with a sign onsite and notice in 
the newspaper. 
 

THE TESTS COUNCIL MUST APPLY 
 
If the restrictive covenant was created on or after 25 June 1991, Council must not grant the permit 
unless it is satisfied that the owner of any benefiting land will be unlikely to suffer: 
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 Financial loss; or 

 Loss of amenity; or 

 Loss arising from change to the character of the neighbourhood; or 

 Any other material detriment. 
 
In respect of restrictive covenants created before 25 June 1991, Council must not grant a permit unless it 
is satisfied that: 
 

 Owners of land benefiting from the restriction will be unlikely suffer any detriment of any kind 
(including perceived detriment); and 

  If a benefiting owner objects to the grant of the permit, that objection is vexatious or not made in 
good faith. 

 
The second of these tests, applying to covenants created before 25 June 1991 is a very difficult test to 
satisfy. Firstly, Council must consider all beneficiaries of the covenant (not just those who object). 
Secondly, Council must come to a positive view that any beneficiary who has objected was acting 
vexatiously or not in good faith. Both parts of the test must be satisfied. 
 
The tests applying to the covenants created after 25 June 1991, although slightly easier to satisfy, also 
contain a number of complex questions. 
 
It would be of particular benefit to the permit applicant to include in the permit application details of how 
the tests which apply to the application are supposed to be satisfied. As this is often a fairly complex 
assessment it is helpful for applicants (if they are in a position to do this) 
 

CONCLUSION 
 
The reason the above process and the tests to be applied are quite onerous is because the very purpose 
of the application is to remove the rights of the people who benefit from the covenant as a result of 
ownership of their land. 
 
Removal or variation of restrictive covenants through the planning permit process is therefore something 
which should be approached after extensive investigations have been carried out. 
 
There are other mechanisms, as mentioned above, which can be considered if the permit application 
process fails or is considered, for whatever reason, inappropriate. Of these procedures only the planning 
scheme amendment process is carried out by Council. If you want to discuss the possibility of a planning 
scheme amendment, it is suggested that, in addition to discussing with Council’s Statutory Planning Unit, 
you also obtain advice from a suitably qualified town planning consultant or solicitor. 

  

FURTHER INFORMATION 
 
If you require further advice please contact the Shire’s Statutory Planning team.  
 
You can do this without an appointment, by visiting the Shire’s Office at: 
2 Queen St, Mornington between 8:30 am and 5:00 pm Monday to Friday or by: 
Telephone (03) 5950 1010 
Email statutory.planning@mornpen.vic.gov.au 
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